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ARBITRATION

Introduction
No Century has witnessed a phenomenal 
growth in access and quest for inclusivity 
in global commerce and trade than the 
21st Century. In the early 1990s Francis 
Fukuyama pronounced ‘the end of history’ 
at the close of the cold war era and a 
triumph of a new world order. 

While his pronouncement has received 
critical discourse in light of later events, 
the economic significance of changes in 
world politics in the 90s’ has undoubtedly 
had a profound impact on trade and 
commerce. Nations in hitherto surrogate 

or satellite relationship in matters of 
global trade have since become active 
if not prominent players. Most of the 
countries in our continent Africa have 
risen in their participation as equal 
partners and with them their commercial 
sector has expanded exponentially. 

One of the implication of this rise is a 
realization that structures inherited from 
Africa’s past history including the legal 
infrastructure that would support her 
engagement with other world players 
required greater attention. International 
commercial arbitration in particular 
was perceived as a preserve of the 
multinational corporation or dictated by 

the law of the dominant party usually 
the non-Africa party in the transaction. 
Domestic legislation where it existed was 
deemed to be supportive of the status quo. 

A lot has changed in legislation on 
arbitration since the early 90s’ to the 
present period. We have learnt from our 
very own Chinua Achebe reminding us of 
this Nigerian proverb; “People say that if 
you find water rising up your ankle, that’s 
the time to do something about it, not 
when it’s around your neck.”

Legislation has played a pivotal role 
in placing Africa on the global map 
of international arbitration. The same 
could be said of other regions of the 
world whether traditional or emerging 
arbitration jurisdictions. Lord Denning 
in The Atlantic Star 1973 expressed his 
view thus, 'No-one who comes to these 
courts asking for justice should come 
in vain. This right to come here is not 
confined to Englishmen. It extends to any 
friendly foreigner. He can seek the aid of 
our courts if he desires to do so. You may 
call this "forum shopping" if you please, 
but if the forum is England, it is a good 
place to shop in, both for the quality of 
the goods and the speed of service' (The 
Atlantic Star [1973])

Some years later during the debate on 
the bill that would become the English 
Arbitration Act of 1996, Lord Inglewood 
gave emphasis to the role of legislation in 
promotion of arbitration. He observed, 
“Her Majesty's Government well 

The Role Of Legislation In 
Developing And Sustaining 
An Arbitration Friendly Seat

It is national legislation that delineates the 
extent of Court intervention, promotes court 
support to the process including the power 
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appreciate that the future international 
competitiveness of the arbitration industry 
- a major earner of invisible exports - is 
at stake. The Department of Trade and 
Industry, assisted by its departmental 
advisory committee on arbitration law, is 
making good progress on a new Bill.”

This paper focuses on Africa which 
consists of nations founded mainly on 
written Constitutions, a factor that shapes 
the nature and practice of any facet of 
the legal regime. Arbitration whether 
domestic or international curves its space 
within this larger legal fabric. Admittedly 
one cannot speak about international 
arbitration in our context and a friendly 
seat for that matter and fail to notice the 
insuperable role of legislation. 

Safe  seat  for  international 
arbitration
A safe seat for arbitration has been 
characterized as a jurisdiction which has 
a multi-faceted set of factors considered 
necessary for international arbitration 
to thrive. The 2010 Queen Mary Survey 
gave us a healthy ‘checklist’ for assessing 
the attractiveness, or otherwise, of a 
jurisdiction as a seat for arbitration. The 
Survey found that the most important 
factor influencing the choice of seat 
for arbitration was the ‘formal legal 
infrastructure’ at the seat. Adaption of 
the UNCITRAL Model Law based 
legislation by countries enhances their 
position in this respect. 

Respondents in a later survey the 2015 
Queen Mary Survey rated highly among 
other factors influencing their choice of 
a seat the following three which relate to 
the ‘formal legal infrastructure’ of a seat: 
neutrality and impartiality of the local 
legal system; national arbitration law; and 
track record for enforcing agreements to 
arbitrate and arbitral awards.

At the outset one need only consider the 
number of countries in Africa (currently 
10) that have adapted the UNCITRAL 
Model law as their national Arbitration 
legislation to understand the significance 
of a formal legal infrastructure. There 
is an equally large number of countries 
(currently 17) that form part of the 
OHADA harmonized law on arbitration. 
Countries that were hitherto spectators in 
international arbitration are now firmly 

embedded as participants in their own 
right.

Role  of   legislation  and  the 
lex  arbitri
As noted in the Queen Mary surveys a 
formal legal infrastructure is a primary 
agent in developing a safe seat for 
arbitration. Put differently legislation 
plays a key role in development of an 
arbitration friendly seat.

By far the most significant influence of 
legislation in emergence and growth 
of a friendly seat is the Convention on 
Recognition and Enforcement of Foreign 
Arbitral Awards (New York Convention). 
In the strict sense absent a supranational 
legislature, states do not legislate on the 
international arena. It is the inescapable 
role of soft and hard law in shaping 
national legislation that draws attention 
to actors in the international arena. 

State parties to the New York Convention 
commit to give force to arbitration 
processes which would otherwise have no 
nexus to their domestic jurisdiction. The 
commitment acts as an under-writing in 
international transactions by ensuring 
predictability and certainty in state 
action should a dispute arise between 
the contracting parties. The Convention 
has informed national legislation with 
most Arbitration Statutes passed by 
the national legislature of a state party 
reflecting the commitment. 

33 African countries are state parties to the 
New York Convention with Angola being 
the latest addition. Most of these State 
Parties that have ratified the Convention 

also enacted legislation that substantially 
echoes its provisions. The principal aim 
of the Convention is to ensure: “That 
foreign and non-domestic arbitral awards 
will not be discriminated against and 
it obliges Parties to ensure such awards 
are recognized and generally capable of 
enforcement in their jurisdiction in the 
same way as domestic awards.”

In addition, Article III of the Convention 
urges each Contracting States to: “... 
recognize arbitral awards as binding and 
enforce them in accordance with the 
rules of procedure of the territory where 
the award is relied upon (...) and that 
“there shall not be imposed substantially 
more onerous conditions or higher 
fees or charges on the recognition or 
enforcement of arbitral awards to which 
this Convention applies than are imposed 
on the recognition or enforcement of 
domestic arbitral awards.”

Another contribution of legislation is 
traced to the UNCITRAL Arbitration 
Model Law of 1985 genre of national 
legislation and the OHADA harmonized 
law of arbitration. I mentioned earlier that 
10 African countries have modelled their 
national arbitration statute on the 1985 
model law with Mauritius being the latest 
addition. An additional 17 Countries are 
members of the OHADA group. 

One of the aims of the model law was to 
provide a flexible arbitration framework 
to states with different legal, social 
and economic systems, which would 
thus contribute to the development of 
harmonious international economic 
relations. It comes as no surprise therefore, 
that our host country, South Africa is in 
the process of developing an arbitration 

The core building blocks of any arbitral infra-
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ive of the development of international arbitra-
tion. As the backbone of an arbitral seat, the leg-
islative framework of a given jurisdiction defines 
the roles of the players involved in the process 
and structures the fundamental rules of the game.



law modelled on the Model Law. 

Bringing International 
standards and best practices 
to the domestic sphere
As the world is globalizing so is the 
practice of law and arbitration. The 
ratification of the New York Convention 
and adaptation of the UNCITRAL model 
law has become quintessential to an 
arbitration jurisdiction achieving a level 
of acceptance internationally. I hasten to 
mention that it is by no means the only 
way. 

Yet here again we find the indispensable 
role of legislation in development and 
sustaining a friendly seat for arbitration. 
How does a legal system allow parties to 
choose the mode of resolution for their 
dispute, select the arbiter and determine 
the process by which the dispute is to 
be determined? Even more intriguing, 
how does that system admit of a process 
commenced and concluded outside its 
purview to be recognized and enforceable? 
The answer lies in legislation.

It is national legislation that delineates the 
extent of Court intervention, promotes 
court support to the process including 
the power vested in the state to enforce 
law. International arbitration would be 
rendered futile without the immutable 
role of Court to recognize and enforce 
the arbitral award. These elements that are 
often time peculiar to this area of practice 
are a reflection of the infusion of diverse 
legal practices which are codified at the 
national sphere to anchor and facilitate 
international arbitration. 

According to Irene Welser and Giovanni 
De Berti “best practices” in arbitration 
are standards for conducting arbitral 
proceedings, which arbitrators and 
counsel should apply to provide users of 
arbitration with the highest possible level 
of efficiency, and fairness in the resolution 
of their business disputes. They lead to a 
harmonization and standardization of 
international commercial arbitration. 

Best practices also serve as a form of 
“checklist” for parties of what to expect 
from efficient proceedings and demystify 
the arbitration process. While it might 
be argued that best practices render 
arbitral proceedings less flexible, the 

enumerated advantages (mainly the 
increased predictability and fairness of 
the proceedings) certainly outweigh this 
disadvantage. 

A basic principle in international 
commercial arbitration is that of party 
autonomy. This is the principle, which 
makes the arbitral process flexible. Allan 
Redfern et al, describe it in the following 
terms: “Party autonomy is the guiding 
principle in determining the procedure to 
be followed in an international commercial 
arbitration. It is a principle that has been 
endorsed not only in national laws, but 
by international arbitral institutions and 
organizations. The legislative history of 
the Model Law shows that the principle 
was adopted without opposition...”

Nearly all international arbitration 
laws, rules, and conventions recognize 
the principle of party autonomy. Thus, 
arbitration agreement between parties 
today will invariably include a provision 
with an explicit choice of law, and, in 
keeping with the principle of party 
autonomy, the parties’ choice of law is 
“invariably” applied by arbitrators. 

The core building blocks of any arbitral 
infrastructure are a sound legislative 
framework and a pro-arbitration/
pro-enforcement judiciary. Upon this 
foundation rests a neutral and reputable 
arbitral institution as well as a community 
supportive of the development of 
international arbitration. As the backbone 
of an arbitral seat, the legislative 
framework of a given jurisdiction defines 
the roles of the players involved in the 
process and structures the fundamental 

rules of the game.

In some respects, legislation has simplified 
or and made exception for international 
arbitration where professionals from 
different jurisdictions can practice across 
borders. Professionals such as arbitrators 
and lawyers play a vital role in driving 
the practice of international arbitration. 
National regimes may differ widely but 
it is these practitioners who must find a 
bridging path that creates a safe plane 
upon which all parties can be heard and 
represented. 

The legal profession in particular is an 
important community in the development 
of arbitration. It has its own unique 
structures which promote or hinder 
growth in the area. The issue of freedom 
of access to legal services and movement 
across boundaries remains an unresolved 
turf. The scope for exemption will heavily 
rely on national legislation regulating 
the legal profession, immigration and 
taxation.

Arbitral institutions are also an integral 
part of the arbitral infrastructure. They 
serve as the administrators of the arbitral 
process and shape the policies that govern 
the process. The UNCITRAL model law 
recognizes the role of these institutions 
with their rules and awards now finding 
statutory endorsement.
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