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EDITOR’S
NOTE

The Alternative Dispute Resolution Journal Vol. 1 No. 1 2021, is a 
publication of the Nairobi Centre for International Arbitration (NCIA).
 
The journal provides a platform for scholarly dialogue on pertinent 
issues relating to the reform of the investor-state dispute settlement 
regime. 

Investor-State Dispute Settlement (ISDS) which allows foreign investors 
to sue governments through international arbitration has been on the 
spotlight with commentators advocating for and against its legitimacy. 
Most observers disagree on the value and fairness of the mechanism, 
with ISDS now a sensitive topic in both host states as well as capital-
exporting states. 

Indeed, most new ISDS cases derive from treaties signed at least 15 to 
20 years ago, rather than from those ratified in recent years. The most 
important reform effort lies not with future treaties but with those 
already in place. Even if all newly negotiated investment treaties were 
improved, or governments refrain from negotiating ISDS provisions 
altogether, the existing stock of over 3,000 investment treaties continue 
to provide access to ISDS on the same terms as before.

This journal offers insights and perspectives into the debate surrounding 
the reform of the ISDS regime, concerns, challenges, and opportunities. 
The journal is peer reviewed and adheres to the highest quality of 
scholarly standards and credibility of information. The editorial Board 
welcomes feedback from our readers across the globe to enable us to 
improve our publication.
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Investment Arbitration and Environmental Protection:
The Winds of Reform and the Significance of Cortec Mining v 
Republic of Kenya

By Alexandre de Gramont *

Abstract: 

The increasing imperative of environmental protection and regulation 
may at times conflict with international investment law—a system 
that is designed to encourage foreign direct investment by providing 
foreign investors with various rights and remedies vis-à-vis the host 
State.  Such conflicts are among the factors that have led to increasing 
calls for reform of investment arbitration. Commentators have 
proposed constructive solutions such as revising the provisions of 
investment treaties, conventions, and procedural rules specifically to 
address environmental concerns.  But revising treaty language and even 
procedural rules takes time.  Against that backdrop, this Article reviews 
the Award in Cortec Mining v Republic of Kenya.  There, the Arbitral 
Tribunal concluded that the treaty language at issue included an implied 
requirement that, to be protected, an investment must be in substantial 
compliance with the significant legal requirements of the host State; that 
such requirements included key provisions of Kenya’s environmental 
laws and regulations; and that the investors’ failure to comply with 
those provisions warranted the proportionate response of a denial of 
jurisdiction.  The Cortec Mining Award, if followed by other investment 
arbitration tribunals, might bring about desired reform more quickly 
than the revision of treaties, conventions, and procedural rules.   

		  Never came reformation in a flood.
		  (William Shakespeare, Henry V, act I, sc. 1 (circa 1599)

*	 Alexandre de Gramont is a partner in the International Arbitration Group of Dechert LLP in Washington, 
D.C. He expresses his gratitude to his colleagues at Dechert—associates Amir Farhadi and Tamar Sarjveladze, 
senior legal assistant Anna Avilés-Alfaro, and Chloé Nateghi (who was an extern at Dechert in the spring 
of 2020, while working on her LL.M at Georgetown University Law School)—for their invaluable 
assistance in preparing this article and the related presentation given at the Second NCIA International 
Arbitration Conference in Mombasa, Kenya, in March 2020. The views stated in the article and the related 
presentation are solely those of the author, and do not necessarily represent the views of Dechert LLP or 
any of its clients.
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In 2020, the Nairobi International Arbitration Centre graciously invited 
me to address the Second NCIA International Arbitration Conference 
in Mombasa, Kenya.1 My assigned topic—brilliantly framed by the 
conference organizers—was “Investment Arbitration and Environmental 
Protection:  Who will blink first?”2 It is a complex and challenging 
subject, but the ultimate answer seemed to me then (as now) obvious.  
Investment arbitration would blink first.  Indeed, it already had.  The 
existential threat of climate change was simply too important for there 
to be any other outcome.

One example was the relatively recent Award issued in Cortec Mining 
v Republic of Kenya (Cortec Mining).3  In Cortec Mining, the arbitral 
tribunal (the Tribunal) concluded that it lacked jurisdiction to hear 
a dispute arising from the alleged revocation of a mining license.  
According to the Tribunal, the mining license was void ab initio as a 
matter of both international law and Kenyan law, because it had been 
issued in the absence of an approved Environmental Impact Assessment 
study and in violation of Kenya’s regulatory regime governing a forest 
and nature reserve.  The Tribunal therefore concluded that there was no 
legal investment and that it lacked jurisdiction to hear the dispute.4  In a 
decision dated 19 March 2021, an ICSID ad hoc Annulment Committee 
(the Annulment Committee or Committee) rejected the claimants’ 
application for annulment of the Cortec Mining Award.5

1	 Because of the onset of the COVID-19 crisis, the presentation was made by video.
2	 As used in this article, “investment arbitration” refers to arbitration brought by a foreign investor against the 

State (or State instrumentality) that is “hosting” the investment.  Such arbitration is typically authorized by 
a bilateral investment treaty (BIT) or a multilateral treaty (such as NAFTA or the ECT), a foreign investment 
law of the host State, or a contract between the investor and the host State (or State instrumentality).  
Other common terms for “investment arbitration” include “investor-State arbitration” or “investor-State 
dispute resolution” (or ISDR).

3	 Cortec Mining Kenya Limited, et al v Republic of Kenya, ICSID Case No ARB/15/29, Award (22 October 
2018) (Cortec Mining Award).  The Honorable Ian Binnie, CC, QC, of Canada served as president of the 
Tribunal, alongside Mr. Kanaga Dharmananda SC of Australia (appointed by claimants) and Professor 
Brigitte Stern of France (appointed by respondent).

4	  See id, paras 319–365.
5	 Cortec Mining Kenya Limited et al v Republic of Kenya, ICSID Case No ARB/15/29 (Annulment Proceeding), 

Decision on Application for Annulment (19 March 2021) (Annulment Decision).  Mr. D. Brian King of the 
United States served as president of the Ad Hoc Committee, alongside Mr. Cavinder Bull, SC, of Singapore, 
and Ms. Dorothy Ufot, SAN, of Nigeria.  Under Article 52 of the ICSID Convention, the Chairman of the 
Administrative Council of ICSID appoints the members of an ad hoc Annulment Committee.
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Professor Barnali Choudhury recently wrote that “[t]he winds of 
change have clearly blown on to investment treaties, as ‘reform’ has 
become the mot du jour.”6 As Professor Choudhury reports:  “The 
United Nations Commission on International Trade Law (UNCITRAL), 
the International Centre for Settlement of Investment Disputes (ICSID) 
and the Organisation for Economic Co-Operation and Development 
(OECD), among others, are now devoting significant effort to reforming 
and reworking international investment treaties.”7  Yet, as those who 
have studied and practiced in the area of investment arbitration are 
aware, the renegotiation of bilateral and multilateral treaties—and even 
the rewriting of procedural rules—can be a slow and arduous process.  
By contrast, there are occasions when new authority in the form of 
an investment arbitration award brings about significant reform (or 
arguably, the recognition of possibilities not previously considered), 
without any need to rewrite treaties, conventions, or even procedural 
rules.  The Cortec Mining Award represents such an occasion.  With 
the recent Decision of the Annulment Committee leaving the Award 
undisturbed—and with the winds of reform blowing through the world 
of investment arbitration—this is an appropriate time to revisit Cortec 
Mining and consider its broader significance. 

Section I of this Article reviews the ongoing debate concerning what 
some have described as the “potential clash”8 between investment 
arbitration and environmental protection, along with some of the 
proposals to resolve (or alleviate) that clash. 

Section II summarizes the key facts and rulings of the Cortec Mining 
Award, as well as the conclusions of the Annulment Committee. 

Section III provides a brief conclusion on the import of the Award.

6	 Barnali Choudhury, “Investor Obligations for Human Rights,” 35 ICSID Review 82 (2020).  Professor 
Choudhury discusses the Cortec Mining case in his article.

7	 Id at 82–83 (citation omitted).
8	 See, eg, Kate Parlett and Sara Ewad, Protection of the Environment in Investment Arbitration – A Double-

Edged Sword (Kluwer Arbitration Blog, 22 August 2017), online at http://arbitrationblog.kluwerarbitration.
com/2017/08/22/protection-environment-investment-arbitration-double-edged-sword/ (visited 3 July 
2021).
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I. THE DEBATE CONCERNING INVESTMENT ARBITRATION 
AND ENVIRONMENTAL PROTECTION

At the outset, it must be said that there is no longer any room for 
debate about the critical importance of environmental protection and, 
in particular, the dire threats posed by climate change.9 The United 
States National Aeronautics and Space Administration (NASA) reported 
in early 2021 that “[t]he last seven years have been the warmest seven 
years on record, typifying the ongoing and dramatic warming trend.”10 

The World Meteorological Organization (WMO) reported the same 
findings, noting that concentrations of greenhouse gases continued to 
increase in 2019 and 2020, and that the past decade (2011–2020) is 
the warmest on record.11  National government agencies, international 
government bodies, non-government organizations (NGOs), and the 
scientific community at large are agreed that the consequences of climate 
change are already upon us—and that they will become significantly and 
rapidly worse in the absence of immediate and major corrective action.  
Those consequences include, for example, the destruction of critical food 
supplies, including crops, livestock, and seafood; the displacement of 
millions of people as the result of weather and climate-linked disasters; 
frequent and severe weather events around the world, including floods, 
draughts, wildfires, storms, and record cold and heat waves; melting 
glaciers, warming oceans, rising sea levels, and the resulting destruction 
of coastal areas around the world.12

9	 The fight against climate change, of course, is only one of many reasons to promote environmental 
protection, but many agree it is the most urgent.

10	 NASA, 2020 Tied for Warmest Year on Record, NASA Analysis Shows, Press Release No 21-005 (14 January 
2021), online at https://www.nasa.gov/press-release/2020-tied-for-warmest-year-on-record-nasa-analysis-
shows (visited 1 July 2021) (quoting Gavin Schmidt, Director of NASA’s Goddard Institute for Space 
Studies).

11	  WMO, “State of the Global Climate 2020” (WMO No 1264, 20 April 2021).
12	 Id.  See also WMO, Climate Change Indicators and Impacts Worsened in 2020, Press Release No 19042021 

(19 April 2021), online at https://public.wmo.int/en/media/press-release/climate-change-indicators-and-
impacts-worsened-2020 (visited 1 July 2021); United Nations, “Report of the Secretary-General on the 
2019 Climate Action Summit and the Way Forward in 2020” (Climate Action Summit 2019, 11 December 
2019).  Of particular note for the purposes of this article, the severe climate change impacts on East Africa 
are well-recognized and have been widely reported over the past two decades.  See, eg, WWF-World 
Wide Fund for Nature, “Climate Change Impacts on East Africa: A Review of the Scientific Literature” 
(November 2006).
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Against that background, the first question to ask is whether investment 
arbitration and environmental protection truly stand in opposition to 
one another.  There are critics of investment arbitration who broadly 
assert that the current system is hopelessly stacked against the State, 
so that the interests of the investor typically prevail over those of the 
State—even when the State interests are as significant as environmental 
protection.13  Some critics at the more extreme end of the spectrum go 
so far as to assert that investment arbitration is merely a system designed 
to enrich large companies, financiers, law firms, and arbitrators at the 
expense of human rights and environmental protection in developing 
countries and throughout the world.14 

But the myth of investment arbitration as a tool designed to enable 
wealthy corporations to crush legitimate domestic regulatory regimes, 
and thereby increase their profits, has been consistently debunked by 
serious scholars based on empirical evidence.  In reality, States win 
investment arbitration cases more often than investors; when investors 
do win, they typically recover significantly less than what they sought; 
and the majority of claimants in these cases are not large multinational 
corporations.15  

13	 See, eg, Tamara L. Slater, “Investor-State Arbitration and Domestic Environmental Protection,” 14(1) 
Washington University Global Studies Law Review 131, 137 (2015) (“there are numerous flaws in the 
international arbitration system that include its largely ad hoc structure, reliance on private firms and 
lawyers, and failure to successfully consider non-investment factors even when the trade agreement 
provides for the protection of human rights at issue.”) (citations omitted).

14	 See, eg, Pia Eberhard and Cecilia Olivet, Profiting from Injustice: How Law Firms, Arbitrators, and Financiers 
Are Fueling an Investment Arbitration Boom 7 (Corporate Europe Observatory and the Transnational 
Institute, November 2012) (claiming that investment arbitration is “used by powerful companies to sue 
governments if policy changes – even ones to protect public health or the environment – are deemed to 
affect their profits.  …  The costs of these legal actions weigh on governments in the form of large legal 
bills, weakening of social and environmental regulation and increased tax burdens for people, often in 
countries with critical social and economic needs.”).

15	 See, eg, S.D. Franck, Arbitration Costs: Myths and Realities in Investment Treaty Arbitration 82, 146 (OUP 
2019); see also Alexandre de Gramont, “The Costs of Investment Treaty Arbitration in the Age of Social 
Media, Fake News, and the Emergence of a New Nationalism,” 1 ICC Dispute Resolution Bulletin 135, 137 
(2020) (book review of Arbitration Costs: Myths and Realities in Investment Treaty Arbitration).
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Investors have lost numerous cases arising from measures taken by the 
State for the purpose of environment protection.16  And, where investors 
have prevailed on such claims, they have often recovered far less than 
what they sought.17  Of course, that reality may provide small comfort 
to States that have lost such claims, requiring them to pay compensation 
to the investor(s) for the implementation of regulatory changes made 
to protect the environment.  Nor does it necessarily address the concern 
that the mere threat of investment arbitration claims “may be sufficient 
to deter States from enacting public interest regulations”—leading to so-
called “regulatory chill”—including for environmental protection.18

More balanced (and better informed) commentators have recognized 
that there is a complex interplay between investment arbitration and 
environmental protection. Over a decade ago, Professor Philippe Sands 
wrote about the “convergence of two recent developments: the rapid 
growth in direct foreign investment (flows of which now dwarf public 
sector development assistance), and the sharp increase of environmental 
consciousness, resulting in new norms of environmental law adopted at 
the national and international levels.”19 

16	 See, eg, Pac Rim Cayman LLC v Republic of El Salvador, ICSID Case No ARB/09/12, Award, part XII, para 
12.1 (14 October 2016) (El Salvador prevailed and was awarded legal costs in the amount of $8 million); 
Chemtura Corporation v Government of Canada, Ad Hoc Arbitration (NAFTA), Award, p 80 (2 August 
2010) (Canada prevailed and was awarded legal and arbitration costs in the amount of over CA$2,8 
million and $688,219, respectively); Glamis Gold, Ltd v United States of America, Award, paras 834–838 
(8 June 2009) (the United States prevailed); Methanex Corporation v United States of America, Final 
Award on Jurisdiction and Merits, part VI, para 1(3)–(4) (3 August 2005) (the tribunal found it had no 
jurisdiction and awarded the United States legal and arbitration costs in the amount of over $2,9 million 
and over $ 1 million, respectively).  See also Thomas Gosling and others v Republic of Mauritius, ICSID 
Case No ARB/16/32, Award (18 February 2020) (Mauritius prevailed); H&H Enterprises Investments, Inc v 
Arab Republic of Egypt, ICSID Case No ARB/09/15, Award (6 May 2014) (Egypt prevailed and the tribunal 
held that the majority of arbitration costs had to be borne by claimant).

17	 For example, in Técnicas Medioambientales Tecmed v United Mexican States, ICSID Case No ARB(AF)/00/2, 
Award, paras 184, 201 (29 May 2003), the investor sought $52 million, but was awarded $5.5 million.  
Similarly, in S.D. Meyers v Canada, the investor sought over $53 million in damages. See S.D. Myers, 
Inc v Government of Canada, UNCITRAL, Investor’s Reply Memorial (Damages Phase), p 53 (9 August 
2001). The tribunal awarded approximately $3.8 million ($CA6 million). S.D. Myers, Inc v Government 
of Canada, UNCITRAL, Second Partial Award, para 311 (21 October 2002).

18	 See Barnali Choudhury, “Investor Obligations for Human Rights,” 87 (“Known as ‘regulatory chill,’ there 
have been several known instances of States either delaying or failing to enact public interest regulation in 
order to prevent investment arbitrations.”).

19	 Philippe Sands, “Litigating Environmental Disputes: Courts, Tribunals and the Progressive Development of 
International Environmental Law,” 37 Environmental Policy and Law 66, 68 (2007).
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According to Professor Sands:
[T]here has emerged a more contentious side to the relationship, where 
there may be a conflict between, on the one hand, norms of international 
law which seek to encourage foreign direct investment by providing full 
and effective protection to them (for example, limiting the circumstances 
under which expropriation or “creeping” expropriation may take place) 
and, on the other hand, norms of international law which seek to protect 
the environment. A potential tension exists where a state adopts laws or 
regulations which in some way interfere with the foreign investment: 
it could be anything from a law which nationalizes or expropriates an 
investment, for example, land, to turn it into a protected national park, 
or regulations which increase the restrictions on an investment to the 
point that it becomes less profitable.20

Furthermore, although foreign investors might create or exacerbate 
environmental problems within the host State, commentators have 
recognized that foreign investors can also contribute significantly to 
environmental protection through initiatives that might be beyond 
the economic means of the State.21  Indeed, in recent years, numerous 
renewable energy investors have brought investment arbitration cases 
(many of them successful), claiming that host States revoked or rolled 
back favorable regulatory regimes for renewable energy, allegedly in 
violation of investment treaty protections.22  At the risk of stating the 
obvious, it should not be assumed that a State’s regulatory regime, or 
its changes to the regime, will always favor environmental protection.  
States also must balance competing interests; and States, like investors, 
may vary in their commitment to environmental protection.  It must 
also be remembered that under most domestic legal systems, as well 
as under international law, the State may take property for the public 
good—including through the enactment of new laws and regulations—
so long as the State fairly compensates the owner of the property.23  

20	 Id at 68–69.
21	 Benoit Le Bars, “International Arbitration and the Protection of the Environment: Should the Existing Legal 

Instruments Evolve?,” p 11 (Papers for Congress UNCITRAL, 2017) (citing Francesco Franconi, “The Private 
Sector and the Challenge of Implementation” in Pierre-Marie Dupuy and Jorge E. Viñuales, eds, Harnessing 
Foreign Investment to Protect Environmental Protection, Incentives and Safeguards 25 (CUP 2013)). 

22	 See generally Igor V. Timofeyev, Joseph R. Profaizer, and Adam J. Weiss, Investment Disputes Involving 
the Renewable Energy Industry under the Energy Charter Treaty (Global Arbitration Review, 10 November 
2020), online at https://globalarbitrationreview.com/guide/the-guide-energy-arbitrations/4th-edition/
article/investment-disputes-involving-the-renewable-energy-industry-under-the-energy-charter-treaty 
(visited 3 July 2021).

23	 Rudolf Dolzer and Christoph Schreuer, Principles of International Investment Law 99–100 (OUP 2nd ed 
2012).
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Most commentators accept the basic principle that the State should pay 
fair compensation when it expropriates property for the public good.24  
Under international investment law, that is especially true when the host 
State encourages foreign investment based on a particular regulatory 
regime, but then changes the regime to the detriment of the investor in 
violation of the investor’s legitimate expectations.

Accordingly, there are instances where investment arbitration and 
environmental protection have clashed (even if it is not always the 
interests of the investor that stand in opposition to environmental 
protection).  The second question, therefore, is how best to resolve 
(or at least diminish) the potential for conflict, so that the outcomes in 
investment arbitration are more closely and consistently aligned with 
environmental protection. There are numerous articles by scholars and 
practitioners proposing constructive solutions. 

Thus, many commentators have proposed adding language to 
investment treaties specifically to address environmental protection, 
noting that some investment treaties already contain such language.  
Professor Laurence Boisson de Chazournes has observed that several 
recent treaties provide preambulatory language that recognizes, for 
example, “the need to promote investment based on principles of 
sustainable development.”25 In addition, some provisions in existing 
treaties “explicitly acknowledge that the promotion and protection of 
investment may not result in relaxing environmental standards.”26  

24	 Some commentators, including Professor Sands, have suggested that the determination of “fair” 
compensation should be determined with reference to the public good to be protected, and that, therefore, 
the compensation might be lower when the public good is especially important.  See, eg, Philippe Sands, 
“Litigating Environmental Disputes,” 69–70 (citations omitted).  The merit of that proposition is beyond 
the scope of this article.

25	 Laurence Boisson de Chazournes, “Environmental Protection and Investment Arbitration:  Ying and Yang?,” 
Anuario Colombiano de Derecho Internacional (ACDI) 371, 381 (2017) (quoting Agreement Between the 
Government of Canada and the Government of the People’s Republic of China for the Promotion and 
Reciprocal Protection of Investments dated 9 September 2012, EIF 1 October 2014, pmbl).

26	 Id at 382.  Professor Boisson de Chazournes cites the Switzerland-Mexico BIT, which provides that “[t]he 
Parties recognize that it is inappropriate to encourage investment by relaxing domestic health, safety or 
environmental measures.”  Id (quoting Protocol of the Agreement between Swiss Confederation and the 
United Mexican States on the Promotion and Reciprocal Protection of Investments, art 3 (10 July 1995)).
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Professor Boisson de Chazournes, along with other commentators, 
urge the more widespread use of such provisions in investment treaties.  
But while such proposals are no doubt sensible and salutary, as noted 
above, the revision of treaty language takes time. Although investment 
treaties increasingly contain environmental protection language, such 
provisions are hardly ubiquitous.27  It will almost certainly take many 
years before most (let alone all) investment treaties contain provisions 
concerning environmental protection.

Some commentators have also recommended that States be allowed 
to assert counterclaims in investment arbitration to recover damages 
for any environmental damage caused by investors in the operation 
of their investment—both before and after a tribunal allowed such a 
counterclaim in Perenco v Republic of Ecuador (Perenco).28  Notably, 
in Perenco, the claimant asserted that Ecuador had breached the 
France-Ecuador BIT by imposing a 99% windfall tax on certain oil 
revenues.  The tribunal allowed Ecuador to assert a counterclaim for 
environmental contamination caused by the claimant’s operations.  In 
its decision allowing Ecuador to assert the counterclaim, the tribunal 
stated that “[p]roper environmental stewardship has assumed great 
importance in today’s world,” and that “if a legal relationship between 
an investor and the State permits the filing of a claim by the State for 
environmental damage caused by the investor’s activities and such a 
claim is substantiated, the State is entitled to full reparation in accordance 
with the requirements of the applicable law.”29  The tribunal ultimately 
awarded $449 million to the claimant for its principal claim (reduced to 
$412 million in the subsequent annulment proceeding) and $54 million 

27	 See, eg, Christina L. Beharry and Melinda E. Kuritzky, “Going Green:  Managing the Environment Through 
International Investment Arbitration,” American University International Law Review 383, 388–389 
(2015).  According to this article, as of 2015, “most BITS do not contain language referring to environmental 
concerns (they are found in just 6.5 percent of these treaties), but such references are more common in free 
trade agreements;” “nearly half of new treaties concluded since 2005 reference the environment in some 
way;” and “countries vary widely in the content and custom of including such language.”  Id (citations 
omitted).

28	 See, eg, Jason Rudall, “The Tribunal with a Toolbox: On Perenco v Ecuador, Black Gold and Shades 
of Green, 11 Journal of International Dispute Settlement 485 (2020); Laurence Boisson de Chazournes, 
“Environmental Protection and Investment Arbitration,” pp 392–394; Christina L. Beharry and Melinda 
E. Kuritzky, “Going Green,” pp 407–411; Andrea K. Bjorkland, “The Role of Counterclaims in Rebalancing 
Investment Law,” 17(2) Lewis & Clark Law Review 461 (2013).

29	 Perenco Ecuador Ltd v Republic of Ecuador, ICSID Case No ARB/08/6, Interim Decision on the 
Environmental Counterclaim, para 34 (11 August 2015).
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to Ecuador for its counterclaim.30

However, counterclaims by the host State in investment arbitration 
remain “complicated given the asymmetry of the arbitration agreement 
underpinning most investment claims”; and there remains considerable 
debate on the circumstances under which such counterclaims are 
allowed.31  There are a number of cases in which tribunals concluded 
that counterclaims were not available to States under the applicable 
investment treaties.32  Many commentators agree that most treaties 
would need to be amended for counterclaims to be allowed.33 Moreover, 
as in Perenco, where counterclaims are available, they may serve only as 
a set-off (though potentially a significant one) to the claimant’s damages 
claim. 

Moving on from revised treaty language and counterclaims, several 
commentators have observed that international courts and tribunals 
outside the realm of investment arbitration, including the International 
Court of Justice, have interpreted the treaty provisions before them 
in light of international environmental norms and standards, which 
have become increasingly recognized and accepted as customary 
international principles. As noted by Professor Boisson de Chazournes, 
such courts and tribunals have relied on Article 31(3)(c) of the Vienna 
Convention on the Law of Treaties—providing that “any relevant rules 
of international law applicable in the relations between the Parties” shall 
be taken into consideration in interpreting international treaties—to 
rely on international environmental principles in interpreting treaty 

30	 Perenco Ecuador Ltd v Republic of Ecuador, ICSID Case No ARB/08/6, Final Award, para 1023 (27 
September 2019).  An ad hoc Annulment Committee recently revised the amount of damages awarded 
to the claimant downward to $412 million and left the rest of the Award intact.  Perenco Ecuador Ltd v 
Republic of Ecuador, ICSID Case No ARB/08/6, Decision on Annulment, para 733 (28 May 2021).  See 
also Burlington Resources Inc. v Republic of Ecuador, ICSID Case No ARB/08/5, Decision on Ecuador’s 
Counterclaims, para 1075 (7 February 2017) (the tribunal awarded to Ecuador over $41.7 million, 
including over $39 for the environmental counterclaims).  In the interest of full disclosure, the author’s 
law firm, Dechert LLP, represented Ecuador in the Perenco arbitration and annulment proceeding.  The 
author was not involved in either the arbitration or the annulment proceeding, although he is counsel of 
record for Ecuador in a recognition and enforcement action arising from the arbitration, which, as of the 
submission of this article, is pending in the U.S. District Court for the District of Columbia.

31	 See, eg, James Harrison, “Environmental Counterclaims in Investor-State Arbitration, 17 Journal of 
World Investment & Trade 479, 479–480 (2016) (observing that prior to Perenco v Republic of Ecuador, 
“attempts by States to bring environmental counterclaims [were] rare and generally unsuccessful.”).  

32	 See, eg, Marco Gavazzi and Stefano Gavazzi v Republic of Romania, ICSID Case No ARB/12/25, Decision 
on Jurisdiction, Admissibility and Liability, paras 148–154 (21 April 2015); Spyridon Roussalis v Republic of 
Romania, ICSID Case No ARB/06/1, Award, paras 866–877 (7 December 2011). 

33	 See, eg, Andrea K. Bjorkland, “The Role of Counterclaims in Rebalancing Investment Law,” p. 461.
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obligations.34  Thus, as described by Professor Boisson de Chazournes, 
in the Indus Waters Kishenganga Arbitration—a dispute between India 
and Pakistan arising under the Indus Water Treaty of 1960—the tribunal 
stated:

It is established that principles of international environmental law must 
be taken into account even when (unlike the present case) interpreting 
treaties concluded before the development of that body of law...It is 
therefore incumbent upon this Court to interpret and apply this 1960 
Treaty in light of customary international principles for the protection of 
the environment in force today.35

As described above, Professor Sands in 2007 wrote about the potential 
conflict between, on the one hand, norms of international law 
providing full and effective protection to foreign direct investment, and, 
on the other hand, norms of international law which seek to protect 
the environment.36  He predicted then that “it will take time to fully 
integrate environmental concerns into the better established norms of 
foreign investment protection.”37

  
As discussed in the following section, the Cortec Mining award—rendered 
under a BIT that contains no language concerning the environment or 
sustainable development—is arguably the first investment arbitration 
case that integrates environmental concerns into the norms of foreign 
investment protection.  Such integration, if followed by subsequent 
tribunals, might bring about desired reform more quickly than the time 
needed to revise treaties, conventions, and procedural rules. 

34	 Laurence Boisson de Chazournes, “Environmental Protection and Investment Arbitration,” p 377.
35	 Id (quoting Indus Waters Kishenganga Arbitration (Pakistan v India), PCA Case No 2011-01, Partial Award, 

para 452 (2013)) (emphasis added).
36	 Philippe Sands, “Litigating Environmental Disputes,” 66. 
37	 Id at 71.
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II. KEY FACTS AND RULINGS OF THE CORTEC MINING 
AWARD AND THE DECISION OF THE ANNULMENT 
COMMITTEE

Key Factual Findings of the Cortec Mining Award

1.	 Background:  The Claimants, the Mrima Hill Project, 
and the Basic Regulatory Framework

As with many investment arbitration cases involving extractive industries, 
the facts of Cortec Mining revolved around a complex regulatory 
framework. The case raised questions of what the framework required, 
whether the investors had complied with it, and—if the investors failed 
to comply—what the appropriate consequences are under domestic 
and international law.  Like many of these cases, Cortec Mining also 
raised allegations of corruption by both the investors and the State, 
partly in the context of a change of government following national and 
presidential elections.  Over half of the 145-page award is devoted to 
summarizing and addressing the Parties’ factual disputes—only a few 
of which drive the Tribunal’s key legal conclusions.  The following is a 
summary of key factual findings relevant to those conclusions. 
 
The lead claimant in the case—Cortec Mining Kenya Limited (CMK)—
was a company established under the laws of Kenya on 4 July 2007, 
for the specific purpose of pursuing mining rights at Mrima Hill, which, 
as discussed below, is an area of considerable environmental, cultural, 
and historical importance.  The other two claimants were the majority 
shareholders in CMK:  Cortec (Pty) Ltd (Cortec UK) and Stirling Capital 
Limited (Stirling), both incorporated under the laws of England and 
Wales.38 According to claimants, Mrima Hill is “one of the world’s 
largest undeveloped niobium and rare earth deposits.”39  CMK hoped 
to mine roughly 130 million tonnes of these deposits from Mrima Hill.  
As indicated in the evidence presented in the arbitration, the claimants 
emphasized to the Government of Kenya (the Government) that their 
project, if successful, could greatly benefit the Kenyan economy.40

38	 Cortec Mining Award, para 14.  
39	 Id, para 1. 
40	 Id, para 190.
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The Tribunal described Mrima Hill as follows:

Mrima Hill is located approximately 70 kilometres to the south of 
Mombasa in the southeast corner of Kenya, in Kwale County.  Mrima 
Hill covers an area of approximately 376.8 hectares and is home to a 
natural forest, part of a chain of coastal dry forests found in the region 
which are said to be rich in biodiversity and rare species. Mrima Hill 
also contains sacred areas (called “kaya”) for the Digo, an indigenous 
community found in the coastal region of Kenya.41

The Tribunal also devoted significant attention to the history of the 
Government’s “legal steps to preserve and protect Mrima Hill[.]”42  As 
recounted by the Tribunal:

(a) On 26 May 1961, Mrima Hill was gazetted as a forest reserve.  
The effect of this gazettement was to restrict any activities that would 
adversely affect the flora and fauna, without the express permission of 
the Kenya Forest Service…[.]

(b) [O]n 9 May 1989, Mrima Hill was designated as a nature reserve by 
the Minister of Environment and Natural Resources. Under the Forests 
Act, nature reserves provide an additional level of protection.  All 
proposals for disruptive activities within a nature reserve are subject to 
the consent of a forest conservation committee[.]

(c) [O]n 17 January 1992, … the Mrima Hill Sacred Grove was designated 
as a national monument under [Kenya’s] Antiquities and Monuments 
Act… [.]

(d) [O]n 21 February 1997, the Mining Commissioner issued a Gazette 
Notice under the Mining Act prohibiting all prospecting and mining in 
the Kwale District which includes Mrima Hill.43 

41	 Id, para 42 (emphasis in original).  As further noted by the Tribunal, “[o]n 8 July 2008, the United Nations 
Educational, Scientific and Cultural Organisation added kayas in Kwale County to its World Heritage List as 
‘an outstanding example of traditional human settlement … which is representative of a unique interaction 
with the environment.’”  Id, n 18.

42	 Id, para 43.
43	 Id (emphasis in original) (citations omitted). These legal steps afforded Mrima Hill various layers of legal 

protection from mining and similar activities, as described in the Cortec Mining Award.
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Mining activity was also regulated by Kenya’s Mining Act (the Mining 
Act) and subsidiary regulations (as more fully described below) at all 
times relevant to the dispute.44 

2.	 CMK Obtains a Mining Prospecting License

The claimants began their efforts to obtain a prospecting license (i.e, a 
license to “prospect” or “explore”) Mrima Hill in 2007, even before CMK 
was formally established as a Kenyan corporation.45  In April 2008, the 
then-Commissioner of Mines and Geology issued Special Prospecting 
License 256 (the Prospecting License) to CMK.  The Prospecting License 
was classified as “Special” because it covered an area that included land 
previously closed to mining, which was then re-opened.46  

Like most modern mining regulatory regimes, Kenya’s Mining Act and 
subsidiary regulations require a period of “prospecting” or “exploration.”  

The purpose of the exploration period is for the license-holder to 
demonstrate that it will be able to extract minerals in an economically, 
technologically, and environmentally feasible manner.  Under Kenyan 
law, as under most modern mining regimes, the holder of a prospecting 
license must demonstrate such feasibility as a pre-condition for the 
next step in the regulatory process—which is to seek a license to 
mine the minerals (which, in Kenya, is referred to simply as a “mining 
license”).  Thus, the Prospecting License issued to CMK in April 2008 
specifically “required CMK to ‘prepare a mine feasibility report’ and an 
Environmental Impact Assessment [(EIA)] Study before applying for a 
mining licence.”47  Moreover, for CMK to apply for a mining license, 
Kenya’s National Environment Management Authority (NEMA) had to 
approve the EIA study and, following such approval, to issue an EIA 
license.  The EIA license was also a condition precedent to the issuance 
of a mining license.48  Furthermore, given Mrima Hill’s special status as 

44	 Id, para 47.
45	 See id, paras 52–54.
46	 Id, para 74.  Although the Government later alleged certain irregularities with the process leading to the 

issuance of the Prospecting License—and that Mr. Biwott, the Commissioner of Mines and Geology at that 
time, was not authorized to “remove the protection granted to Mrima Hill as a forest and nature reserve 
nor circumvent the Mrima Hill kaya status as a national monument” (id, para 73), the Government did 
not allege any irregularities with the issuance of the Prospecting License itself.  Id, para 75.

47	 Id, para 75 (emphasis in original) (quoting the Prospecting License).
48	 Id, para 154(a).
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a nature reserve, a forestry reserve, and a national monument, CMK 
had to obtain additional regulatory approvals before it could apply for 
a mining license.49

3.	 CMK’s Efforts To Obtain a Mining License

The claimants alleged that in the several years after the issuance of the 
Prospecting License, CMK worked diligently to undertake exploration 
activities at Mrima Hill and to comply with all relevant regulatory 
requirements, but that its work was delayed by “an emerging pattern of 
bureaucratic obstruction ….”50  Moreover, according to the claimants, 
“CMK’s relationship with certain Government agencies began to 
deteriorate.”51  The Government, by contrast, alleged that CMK’s lack of 
progress “was due to [its] lack of compliance with the regulatory rules.”52 

In December 2010, the Government had established the Mrima Technical 
Committee (the MTC), which included members of the Kenyan Forest 
Service, the National Museums of Kenya, and the National Environment 
Management Authority (NEMA).53 In March 2011, the MTC produced 
a report that was critical of CMK.  The report summarized various “[c]
oncerns over uncontrolled prospecting for mineral and forest destruction 
at Mrima Hill,” and warned that, in addition to other problems, CMK’s 
activities were encroaching on lands protected as a national cultural 
monument.54  Nonetheless, after the claimants sought “political relief” at 
high levels of the Kenyan government,55 the then Acting Commissioner 
of Mines and Geology, Mr. Moses Masibo, renewed CMK’s Prospecting 
License on two occasions—and even expanded the geographic limits 
of the renewed license.  The second renewal, approved by Mr. Masibo 
on 25 November 2011, extended CMK’s Prospecting License for an 
additional three years (effective from 1 December 2011 to 1 December 
2014).56

49	  Id, para 333(c).
50	  Id, para 84.
51	  Id, para 85.
52	  Id, para 101.
53	  Id, para 89.
54	  Id, paras 90–92.  
55	 Id, paras 97–99.
56	 Id, paras 100, 111.
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Given the three-year extension for exploration activities, CMK 
somewhat surprisingly applied for a mining lease on 11 January 2012.57  
The Ministry of Mines promptly responded on 27 January 2012 that the 
application was incomplete, as it did not have all documents required 
by the Mining Commission to process the application.  According to the 

Ministry of Mines, CMK’s application was missing, among other things, 
an EIA study.58 The claimants later asserted that they had satisfied the EIA 
study requirements by submitting various “environmental information” 
to NEMA, including proposed terms of reference that included “an 
outline of the scope of the proposed EIA report.”59  As discussed below, 
both the Kenya courts and the Tribunal disagreed that such information 
constituted an EIA study.

As of early 2013—more than a year after its submission—CMK’s 
application for a mining application was still pending.  According to 
evidence presented in the arbitration, in February 2013, Mr. Jacob Juma, 
a Kenyan businessman, contacted Mr. David Anderson, a Managing 
Director of CMK and Cortec UK.  Mr. Juma allegedly told Mr. Anderson 
that CMK’s license application was being “blocked somewhere in the 
State’s bureaucratic system,” and that Mr. Juma could assist CMK in 
discussions with the government.60

4.	 The March 2013 Elections and Aftermath

At that point, the national politics of Kenya entered the factual mosaic 
of the case.  On 4 March 2013, Kenya held general and presidential 
elections.  This was followed by Mr. Uhuru Kenyatta’s inauguration as 
the new President of Kenya, on 9 April 2013, and the formation of a 

57	 Id, para 120.  According to the Tribunal, CMK sought the “Mining Lease over an area of approximately 
614.3 km2 in the Kwale District for” a period twenty-one years.  Id.  

58	 Id, para 121.  According to the Ministry of Mines, CMK had also failed to submit a proper feasibility study.  
Instead, CMK had submitted what appeared to be a work-in-progress draft, with the section entitled 
CONCLUSIONS AND RECOMMENDATIONS left blank.  See id, para 128.  According to the Tribunal, the 
claimants only produced a “purportedly final” mining feasibility study in January 2018—on the evening 
before the commencement of the merits hearing in the arbitration.  Id, para 129.  Nonetheless, the Tribunal 
ultimately declined to rely on the lack of a feasibility study for its conclusion that the subsequently issued 
mining license was void ab initio, stating instead that “the lack of a proper feasibility study illustrates the 
cavalier attitude of the Claimants towards Kenya’s requirements … but the lack of a proper feasibility study 
does not itself form a ground for the Tribunal’s decision to dismiss the claims.”  Id, para 137.

59	 Id, paras 144–147.
60	  Id, para 160.
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new government.61 

Three days after the elections, on 7 March 2013—and with no indication 
that NEMA had approved CMK’s EIA study or issued the necessary EIA 
license—Commissioner Masibo purported to grant CMK’s request for a 
mining license, issuing Special Mining License 351 (the Mining License) 
to CMK.62  As discussed below, in the arbitration, Kenya alleged that 
Mr. Juma and Commissioner Masibo had “worked together corruptly 
to issue” the Mining License, and that “there is evidence to show that 
Mr. Juma had a history of paying bribes to Commissioner Masibo.”63  By 
contrast, CMK alleged that the Government’s actions after Mr. Masibo’s 
issuance of the Mining License were in retaliation against CMK for 
its refusal to pay any bribes.64  As also discussed below, the Tribunal 
ultimately concluded that there was insufficient evidence to support 
either side’s allegations of corruption.65

In any event, on 22 March 2013—roughly two weeks after Commissioner 
Masibo purported to issue the Mining License to CMK—NEMA advised 
CMK by letter that NEMA would not be issuing an EIA license for 
the Mrima Hill project.  The Tribunal in its Award set forth extended 
portions of NEMA’s 22 March 2013 letter, which stated the reasons for 
denying an EIA license to CMK, including:

1.	 The proposed project will be implemented within Mrima Forest 
which is Gazetted as a Nature Reserve, Forest Reserve and a Natural 
Monument. … Mrima Hill has so far not been degazetted by the 
respective minister to pave way for the proposed project.  The Forest 
Act, 2005 condemns mining in such areas in section 41(1).

2.	 The proponent has failed to identify an appropriate site for the 
Processing Plant and undertake a consequent Environmental Impact 
Assessment for the same….

3.	 The project will lead to massive destruction of Forest followed by 
Loss of Biodiversity.

4.	 5. The [p]roject will interfere with sites of cultural significance within 
the proposed project site.66

61	  Id, paras 187–190.
62	  Id, para 149.
63	  Id, para 183.
64	  Id, paras 197–199.
65	  Id, para 308.
66	 Id, para 149 (emphasis in original).
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The newly formed government appointed a new Cabinet Secretary for 
the Ministry of Mining, Mr. Najib Balala.67  On 5 August 2013, Mr. Balala 
announced on television that the Ministry was revoking all licenses 
issued from 15 January 2013.  At around the same time, “Commissioner 
Masibo was suspended for alleged misconduct in office.”68    

In announcing the revocation of mining licenses, Mr. Balala also 
announced the establishment of a Task Force to investigate “the 
Government’s stated concerns surrounding the legitimacy of the mining 
licences.”69  On 23 August 2013, the Task Force “invited all affected 
parties to make representations to it, and to produce documents in their 
possession,” to “prove that the licences issued to them were in compliance 
with Kenyan law.”70  

5.	 CMK Ignores the Task Force, Loses in Kenya’s Courts, 
and Commences the Arbitration

Instead of making representations or submissions to the Task Force, CMK 
chose a different course.  CMK (1) “initiated discussions with Deputy 
President Ruto aimed at a political resolution of the dispute over” its 
Mining License; and (2) “commenced judicial review proceedings in the 
Nairobi High Court, seeking to quash [Mr. Balala’s] revocation of its 
licence and appointment of the Task Force.”71 Neither of those efforts 
was successful. The political discussions went nowhere.  The Nairobi 
High Court rejected CMK’s claims.  Moreover, the High Court found 
that:

67	 Id, para 196.
68	 Id, para 201 (citations omitted).
69	 Id, para 203.
70	 Id, para 204. In the meantime, according to the Tribunal, with respect to those licensees who did 

participate in the Task Force, the evidence showed that (1) “where the defects were minor and the licensees 
remedied the irregularities … identified, their licences were reinstated;” and (b) “where the defects were 
more serious, the Ministry of Mining notified the relevant licensees in writing that their licences had 
been revoked, and the requisite Gazette Notice [was] published.  It was open to those licensees to re-
apply for a licence, in a manner compliant with the applicable requirements.” Id, para 208 (citations 
omitted).  On that basis, the Tribunal stated that “[t]he decision … not to submit [their Mining License] for 
review bypassed what would have been, if the Task Force had accepted the Claimants’ evidence of their 
compliance, an effective remedy to restore [their Mining License] to operational status.”  Id, para 211.  

71	 Id, para 206 (citations omitted).  
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(a) [A] mining licence could not be validly issued before an EIA approval 
had been issued by NEMA;
 
(b) [A] mining licence could not be validly issued absent consents from 
the [Kenya Forestry Service] and [National Museums of Kenya]; and 

(c) Commissioner Masibo had acted in breach of the Mining Act and the 
Kenyan Constitution [in issuing CMK’s Mining License].72  

Accordingly, the High Court concluded in a decision dated 20 March 
2015 that CMK’s Mining License was void ab initio.73

On 18 June 2015,74 the claimants submitted their request for arbitration 
to the International Centre for Settlement of Investment Disputes 
(ICSID), under the Investor-State Arbitration provisions of the BIT 
between Kenya and the United Kingdom.75

B. Key Rulings of the Cortec Mining Award

The Claimants asserted that Kenya’s conduct—in particular, its alleged 
“revocation” of the Mining License—breached Kenya’s obligations 
under the BIT by: (1) unlawfully expropriating its investments without 
fair and adequate compensation; (2) violating the obligation of “fair 
and equitable” treatment; and (3) violating the prohibition against the 
impairment of investments through unreasonable or discriminatory 
measures.76  In addition to disputing the merits of the claims, Kenya 
raised objections to the Tribunal’s jurisdiction under both the BIT and 
the ICSID Convention.  The Tribunal heard the jurisdictional and merits 
issues in a single phase of the arbitration.77

72	 Id, para 214 (emphasis in original).
73	 Id, para 213.  On 9 June 2017, the Kenyan Court of Appeal (at the time Kenya’s highest court) dismissed 

CMK’s appeal.  Id, paras 7, 215. 
74	 Id, para 275. The Cortec Mining Award mistakenly states at paragraph 8 that ICSID received the request 

for arbitration on 18 June 2018, but it is evident both from the ICSID website and the subsequent dates 
recited in the Award’s procedural history section that this is simply a typo.

75	 Id, para 258.  Many investment treaties (as well as foreign investment laws and contracts involving States 
and State instrumentalities) provide for arbitration at ICSID, provided that (as here) the host State is a 
Contracting Party to the ICSID Convention and that the claimants are “nationals” (as defined under the 
relevant treaty or other instrument) of another Contracting Party to the ICSID Convention.

76	 Annulment Decision, para 81 (citing Claimants’ Memorial of Claim, para 301).  The Tribunal’s Award does 
not identify Claimant’s specific claims under the BIT.  

77	 Kenya did not seek bifurcation with respect to jurisdiction.  Cortec Mining Award, para 26.
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Early in the analysis section of the Award, the Tribunal rejected both 
the claimants’ and respondent’s allegations of bribery and corruption as 
unsupported by sufficient evidence.78  The Tribunal also rejected Kenya’s 
jurisdictional objections that Cortec UK and Stirling did not qualify 
as protected investors under the BIT;79 that claimants commenced the 
arbitration before the expiry of the three-month “curative period” for 
attempting to resolve the dispute amicably;80 and that the Tribunal did 
not have jurisdiction ratione temporis over the dispute (even assuming 
there had been a qualified investment).81 
  
The Tribunal next turned to the issue of whether claimants had made 
a “legal” investment in Kenya. Many investment treaties specifically 
define a protected “investment” as one that has been made “in 
accordance with the laws and regulations of the Contracting Party in 
whose territory the investment was made.”82  The Kenya-UK BIT does 
not contain an express legality requirement.  Nonetheless, the Tribunal 
in Cortec Mining concluded that there was an implied requirement of 
legality: “The Tribunal concludes that for an investment to be protected 
on the international level, it has to be in substantial compliance with the 
significant legal requirement[s] of the host State.”83

78	 Id, para 308.  With respect to Kenya’s corruption allegations, the Tribunal specifically noted that by the 
time of the arbitration proceedings, Mr. Juma had died and was unable to “defend himself.”  Id, para 
184.  Moreover, Mr. Masibo submitted a detailed witness statement, which denied any wrongdoing, and 
Kenya’s arbitration counsel did not put any “so-called ‘incriminating’ evidence” to him when he testified at 
the hearing.  Id. The Tribunal also rejected Kenya’s allegation that claimants had made their investment in 
bad faith, sufficient to deprive the Tribunal of jurisdiction.  According to the Tribunal: “While some aspects 
of the Claimants’ conduct have been criticized in these reasons, such acts as are criticized do not amount, 
either individually or collectively, to proof of bad faith.” Id, para 308.     

79	 Id, paras 270–271.
80	 Id, paras 282–283.
81	 Id, para 286.
82	 See, eg, Caline Mouawad and Jessica Beess und Chrostin, “The Illegality Objection in Investor-State 

Arbitration,” 37(1) Arbitration International 57, 59 (2021) (quoting Quiborax SA et al v Plurinational 
State of Bolivia, ICSID Case No ARB/06/2, Decision on Jurisdiction, para 51 (27 September 2012)).  Other 
provisions in the treaty may also contain an express legality requirement.  Id at 59–60.   

83	 Cortec Mining Award, para 321.
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The Tribunal next turned to the question of whether the investment—
focusing on the Mining License84—was issued in compliance with 
“the significant legal requirements” of Kenya.  The Tribunal had little 
difficulty in concluding that it was not.  According to the Tribunal, 
Kenyan law was perfectly clear:  Mr. Masibo was prohibited “from 
issuing a Mining Licence in the absence of EIA approval expressed in the 
form of a licence.”85  Moreover, the Forests Act and the Antiquities and 
Monuments Act “excluded from Mr. Masibo any discretion to issue a 
licence to mine Mrima Hill.”86  The Tribunal also found that the claimants 
were aware of the requirements of Kenyan law and the consequences 
of non-compliance, and that they had tried to circumvent them by 
lobbying Mr. Masibo.   According to the Tribunal:

The Claimants were successful in bending Mr. Masibo to their will but 
they knew enough about the Kenyan regulatory system to know they 
had not yet met its requirements.  The Claimants had no legitimate 
expectation that [the Mining License] was valid.87

The Tribunal emphasized its mandate “to apply international law not 
Kenyan domestic law, yet in the Tribunal’s view, the application of 
international law reaches the same conclusion”88 and “agree[d] with the 
Kenyan Courts that [the Mining License] as issued was void ab initio.”89

Consistent with international law, the Tribunal also considered whether 
the denial of jurisdiction was proportionate to the legal violations 
at issue.  Quoting the Decision on Jurisdiction in Kim v. Republic of 
Uzbekistan, the Tribunal stated:

84	 The Tribunal concluded that the investment at issue was the Mining License, not the Prospecting License 
(and associated intellectual property), because, inter alia, “[p]rospecting may be a stepping stone to a 
profitable mine but not necessarily so[.]”  Id, para 329 (emphasis in original). Furthermore, according to 
the Tribunal: “[T]he prospecting work might have led eventually to the wealth the Claimants describe, but 
the wealth would in that case flow from work under the mining licence not the prospecting licence.”  Id, 
para 330.  As stated by the Annulment Committee, although the Tribunal’s rulings on this point are “not a 
model of clarity,” they “can reasonably be read as saying that there was, and could be, no claim in respect 
of [the Prospecting License] that was independent from the validity (and allegedly wrongful revocation) of 
[the Mining License.”  Annulment Decision, para 174.

85	 Cortec Mining Award, para 222.
86	 Id.
87	 Id, para 223.
88	 Id, para 222
89	 Id, para 333(d).



34 |

The denial of the protections of the BIT is a harsh consequence that 
is a proportional response only when its application is triggered 
by noncompliance with a law that results in a compromise of a 
correspondingly significant interest of the Host State.90

Here, too, the Tribunal had little difficulty in concluding that the legal 
violations were of sufficient importance to the interests of Kenya so 
as to warrant denying the protection of the BIT to claimants.  The 
Tribunal stated, inter alia, that “[i]t is difficult to overstate the importance 
of environmental protection in areas, such as Mrima Hill, of special 
vulnerability.”91 The Tribunal then summarized the “layers of protection 
applied by statute and regulation” to Mrima Hill, including its status as 
a forest reserve, a nature reserve, and a national monument, as well as 
the protections afforded by Kenya’s “strong environmental legislation 
and in particular, the Environmental (Impact Assessment and Audit) 
Regulations[.]”92  The Tribunal concluded that “the regulatory obligations 
on which the Claimants defaulted were of fundamental importance in an 
environmentally vulnerable area”93 and that:

The Claimants’ failure to comply with the legislature’s regulatory regime 
governing the Mrima Hill forest and nature reserve, and the Claimants’ 
failure to obtain an EIA licence (or approval in any valid form) from 
NEMA concerning the environmental issues involved in the proposed 
removal of 130 million tonnes of material from Mrima Hill, constituted 
violations of Kenyan law that, in terms of international law, warrant the 
proportionate response of a denial of treaty protection under the BIT 
and the ICSID Convention.94

Notably, the Tribunal did not simply accept the conclusions of the Kenyan 
courts or the assertions of Kenya in the arbitration for the proposition 
that the Mining License was void ab initio due to the lack of the EIA 
and the lack of compliance with the other applicable requirements of 
Kenyan law.  Instead, the Tribunal undertook its own review of the law 

90	 Id, para 343 (quoting Vladislav Kim et al v Republic of Uzbekistan, ICSID Case No ARB/13/6, Decision on 
Jurisdiction, para 413 (8 March 2017).

91	 Id, para 345.
92	 Id.
93	 Id, para 346.
94	 Id, para 365.
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and applied it to its own finding of facts, emphasizing that its conclusions 
were based on both international and Kenyan law. 
  
Accordingly, the Tribunal dismissed the claimant’s claims and ordered 
them to pay Kenya fees and costs amounting to over $3.5 million.95

C. The Conclusions of the Annulment Committee

The claimants (or “applicants,” in this context) submitted their application 
for annulment on 15 February 2019. The ICSID Convention provides 
limited grounds for the annulment of ICSID arbitration awards.  The 
applicants sought annulment of the Award on two grounds: (1) that 
the Tribunal manifestly exceeded its powers, under Article 52(1)(b) of 
the ICSID Convention; and (2) the Tribunal failed to state reasons for 
its Award under Article 52(1)(e) of the Convention.96 The applicants 
raised numerous arguments under both grounds.97  The Annulment 
Committee reviewed and rejected each argument within the narrow 
scope confining its review of the Award.

In several places in the Decision, the Annulment Committee appeared 
to express skepticism with certain conclusions of the Award.  For 
example, with respect to the Award’s conclusion on the implied legality 
requirement, the Annulment Committee stated: 

This is not to suggest that the Tribunal’s interpretation of the BIT (or the 
ICSID Convention) is the correct one.  It is an expansive interpretation, 
and some arbitrators – perhaps many – would likely disagree.98

However, the Annulment Committee, quoting the annulment decision 
in Helnan v. Republic of Egypt, concluded that “[a]n ad hoc committee 
will not annul an award if the Tribunal’s disposition is tenable, even if the 
Committee considers that it is incorrect as a matter of law.”99

95	 Id, para 405. 
96	 Annulment Decision, para 106.
97	 Id, paras 107–288.
98	 Id, para 141.
99	 Id (quoting Helnan International Hotels A/S v Arab Republic of Egypt, ICSID Case No ARB/05/19, Decision 

of the Ad Hoc Committee, para 55 (14 June 2010) (emphasis added by the Cortec Mining Committee).
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Toward the end of its Decision, the Annulment Committee “pause[d] … 
to note a submission made by the Applicants in their [post-hearing brief], to 
the effect that the Tribunal’s jurisdictional ruling on [the Mining License], 
if followed by other tribunals, would have negative consequences ‘for 
the ICSID system’ and prejudice mining sector claimants.”100  According 
to the Annulment Committee:

Th[e] argument is colorable; but this Committee is not a policy-making 
body.  As repeatedly underscored above, our role in this proceeding is 
far more circumscribed:  we are charged only with deciding whether the 
Tribunal committed a manifest excess of powers, or provided reasoning 
so inadequate that it cannot be understood by the Parties.  For the 
reasons given above, we conclude that the Applicants have not satisfied 
the heavy burden of establishing either circumstance.101

The Annulment Committee therefore dismissed the application for 
annulment in its entirety.102

III.	 CONCLUSION:  THE SIGNIFICANCE OF THE CORTEC 
MINING AWARD

Several commentators have cited the Cortec Mining Award for its 
recognition of an implied legality requirement in the absence of any 
express legality requirement in the treaty language.103  But few seem to 
have emphasized the particular significance of the legality requirements 
at issue in Cortec Mining, viz, the failure to comply with the requirement 
to submit an EIA study and the protections granted under Kenyan law 
to a forest reserve, a nature reserve, and a national monument.  The 
Tribunal’s conclusion in that regard is also notable, given the lack of 

100	 Id, para 290.
101	 Id (emphasis in original).
102	 Id.
103	 See, eg, Uché Ewelukwa Ofodile, “African States, Investor-State Arbitration and the ICSID Dispute 

Resolution System:  Continuities, Changes and Challenges,” 34(2) ICSID Review 296, 332-333 (2019) 
(citing Cortec Mining and observing, inter alia, that “tribunals are not unanimous in their willingness to 
endorse an implied legality requirement into BITS or under the ICSID Convention.”).  As noted above, the 
Annulment Committee in Cortec Mining stated (in dicta) that the Tribunal’s finding of an implied legality 
requirement represented “an expansive interpretation,” with which “some arbitrators – perhaps many – 
would likely disagree.”  Annulment Decision, para 141.  But see Caline Mouawad and Jessica Beess und 
Chrostin, “The Illegality Objection in Investor-State Arbitration,” p. 63 (asserting that “[i]f the applicable 
treaty does not contain an express legality requirement, an overwhelming majority of tribunals have 
implied one[.]”).  
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any language in the treaty concerning environmental protection or 
sustainability.  As noted above in Section I, international courts and 
tribunals outside the field of investment arbitration have interpreted 
treaty language in light of international environmental obligations.  
Indeed, one of the commentators cited on this point—Professor Boisson 
de Chazournes—specifically identified the requirement of an EIA as an 
example of one such obligation:

Notably, the ICJ had also suggested in the Gab íkovo-Nagymaros case 
that no explicit treaty provision was required to apply new environmental 
norms. This has been commended as a sensible approach given that where 
treaties do not provide for obligations under customary international 
law—such as environmental impact assessments—the latter should in 
any event apply.104

Of course, the Tribunal in Cortec Mining did not need to resort to 
specifically identified international environmental norms in this sense, 
given that such norms were already reflected and required by Kenyan 
law (which, in turn, is consistent with the notion that the requirement 
of an EIA may now be an obligation under customary international 
law).105   The Tribunal’s task was also arguably made easier by the fact 
that Kenya already had in place a reasonably clear and well-developed 
legal and regulatory regime—for environmental protection generally 
and Mrima Hill specifically—at the time the investors began their 
investment.  At least based on the finding of fact made by the Tribunal, 
the investors knew and understood the regulatory regime—but simply 
failed to comply with critically important laws and regulations, which 
they believed they could evade through political lobbying efforts.106

Nonetheless, the Tribunal demonstrated how the investment treaty 
regime can be modernized to meet the increased environmental 
and sustainability concerns without necessarily having to renegotiate 

104	 Laurence Boisson de Chazournes, “Environmental Protection and Investment Arbitration,” p 378 (emphasis 
added) (citations omitted) (citing Case Concerning the Gabčíkovo-Nagymaros Project (Hungary/Slovakia), 
ICJ Reports p 7, para 140 (1997) and Alan E. Boyle, Gabčíkovo-Nagymaros Case:  New Law in Old 
Bottles,” 8 Yearbook of International Environmental Law 13 (1997)).

105	 The Tribunal did not rely on any specific evidence of international environmental norms and it is does not 
appear that the Parties cited any.

106	 It may well be that the particular facts at issue in Cortec Mining led to what the Tribunal acknowledged 
was an especially severe outcome, i.e., the rejection of the claims based on a finding of no jurisdiction.  
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investment treaties.  If each investment treaty is interpreted to contain 
an implicit legality requirement—and if, in turn, the relevant host State’s 
regulatory regime contains environmental requirements for certain 
activities (which one would expect given the increased exigency of 
environmental concerns and the increased prevalence of environmental 
norms and standards)107—foreign investors would inevitably need to 
comply with such requirements to acquire and maintain the coveted 
protections under the investment treaty regime.  That could be an 
important step toward integrating environmental concerns into the 
better-established norms of foreign investment protection—and 
balancing the interests of environmental protection and investment 
protection when those interests come into conflict.

107	 States would be encouraged to put in place transparent and unbiased laws and regulations serving 
legitimate environmental concerns.
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Africa, In The Vanguard: Africa’s Role In Shaping The Future Of 
Investor-State Arbitration.

By Ben Sanderson1 & Alice Adu Gyamfi2

ABSTRACT
Both at the advent of investor-state arbitration, and still, today, Africa 
has been at the fore of defining the contours of the investor-state 
arbitration regime. As the regime itself faces its own crisis of legitimacy, 
African States and Regional Economic Communities (RECs) have been 
in the vanguard of substantively reforming the regime and the ISDS 
mechanism. However, calls for substantive reform have been global. 
International actors have responded to these calls for reform through 
innovative, Model BITs, novel investment codes and comprehensive 
efforts to harmonize more progressive investor-state arbitration policies. 

This article examines instruments such as the Morocco-Nigeria BIT 
and the Netherlands Model BIT, which are devoted examples of cross-
continental efforts to substantively address, what some commentators 
believe to be acute limitations within the current system, by instituting 
clauses which require exhaustion of remedies, discourage investors 
from bringing frivolous claims and impose affirmative environmental, 
sustainability, labor and human rights obligations upon both host states 
and investors.

Africa’s Regional Economic Communities, such as ECOWAS, have 
instituted several investor-state arbitration reforms to facilitate the 
evolution of intra-African investment arbitration, including the ECOWAS 
Common Investment Code and Policy. These instruments, although 
inclusive of global reform proposals, have been expertly adapted to the 

1	 Ben Sanderson is Of Counsel and Global Practice Manager of the international arbitration group at DLA 
Piper. He has extensive experience advising clients in international arbitration disputes across a range of 
sectors including energy, mining and technology. He has represented both States and commercial parties in 
investment treaty claims, and he recently co-led a team which obtained a decisive victory for the Republic 
of Kenya. Ben also sits as an arbitrator.

2	 Alice Adu Gyamfi is an associate in the international arbitration practice group at DLA Piper in New York 
City. She advises clients primarily in the energy and technology sectors.
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economic realities of African States and provide a detailed framework for 
parties to begin to assess and renegotiate their investor-state arbitration 
agreements. The African Union Commission’s Draft Pan-African Code 
on Investment (PAIC) furthers the same goals and presents the first, 
Pan-African consensus on how the future of investment arbitration in 
Africa will operate. The PAIC, which focuses on preserving the rights of 
African States to regulate in the public interest, may also foreshadow the 
impending dispute resolution protocol in the new African Continental 
Free Trade Area (AfCFTA) Agreement.

As Africa is embarking on its own reform efforts, it is also engaged in 
discourse and consultation regarding other global ISDS reform initiatives, 
such as the Multilateral Investment Court System proposed by the 
European Commission. To that end, as one of Europe’s largest trading 
blocs, this article will also assess how African States perceive the global 
reform efforts through the lens of the UNCITRAL Working Group III. 

1.	 Introduction

In the past fifty years, the expansion of investor protection mechanisms, 
including investor-state arbitration, have arguably done as much to 
promote international trade and foreign direct investment in Africa 
as favorable interest rates and improved regulatory frameworks. 
African States have been at the heart of the International Investment 
Arbitration (IIA) regime since its inception in 1964 when the World 
Bank convened the first of four regional conferences to discuss the 
creation of the International Centre for the Settlement of Investment 
Disputes (ICSID) in Addis Ababa, Ethiopia.3 It was fitting for Africa to 
be recognized as a key participant in the development of the investor-
state arbitration apparatus given that African States were aggressively 
pursuing capital inflows and more diverse avenues for international 
trade and cooperation.4 The IIA apparatus would help spur foreign 
direct investment as well as provide a mechanism to resolve disputes 
that arose from the investment relationship.

3 	 History of the ICSID Convention, vol. II-1, available at https://icsid.worldbank.org/en/Documents/
	 resources/History%20of%20ICSID%20Convention%20-%20VOLUME%20II-1.pdf, pp. 239–240.
4	 Id.
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Investor-State Dispute Settlement (ISDS) provided a mechanism for 
investors, who believed their rights and protections under a Bilateral 
Investment Treaty (BIT), or other investment instrument, had been 
violated, to seek recourse in arbitration directly against the host state. 
In the African context, the ISDS mechanism has been instrumental in 
reducing the risk, and perception of risk, of investing in African States 
that previously attracted a degree of caution for their outdated business 
laws and, at times, stolid judicial systems that would have left investors 
either stuck in lengthy court proceedings or without a viable mechanism 
to resolve disputes. However, the investor-state arbitration system now 
itself faces its own “crisis of legitimacy” on various fronts and many of 
the most vocal commentators advocating for reform are African.
 
2.	 The Legitimacy Crisis in the African Context

International Court of Justice Judge, Keba Mbaye, in a speech delivered 
for the 60th anniversary of the advent of ICC arbitration, noted that 
Africa had initially been slow to integrate international arbitration 
because it was suspicious about whether there was a truly international 
system of justice.5 Despite the fact that arbitration was, in fact, rooted 
in many African tribal and social traditions, in its modern guise, some 
African States viewed arbitration as a foreign system of adjudication 
imposed upon them by Western nations. As Justice Mbaye noted, this 
reluctance was not without some merit given that:

“[i]nternational arbitrations have historically taken place 
primarily under the auspices of western arbitral institutions, in 
western venues, before disproportionately large numbers of 
western arbitrators at western prices.”6 

However, the political transformation of African States, coupled 
with, (or leading to) the increase of foreign investment, resulting in 
economic growth created, in the view of one commentator, “the perfect 
storm” for international arbitration in Africa.7 As African attitudes and 
participation in investment arbitration rapidly evolved in the nearly four 

5	 Keba Mbaye, ‘Commentary,’ 60 Years of ICC Arbitration, ICC Publishing (1984), 293 at 295.
6	 Id.
7	 Won Kidane, The Perfect Arbitral Storm in Africa, Kluwer Arbitration Blog, 17 November 2011.
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decades following Judge Mbaye’s speech, it is felt by some that Africa’s 
representation in the investor-state arbitration system has not made the 
same progress. The lack of national, cultural, ethnic and racial diversity 
of counsel and arbitrators is a key part of the story. That, coupled with 
parties electing to arbitrate in non-African venues, and using non-African 
institutions, as well as the, at times eye-watering value of the claims, has 
crystallized for some in Africa what is viewed as a legitimacy crisis. 

a.	 Lack of National and Cultural Diversity in Investor-State 
Arbitration

Institutions such as ICSID, report that while the number of disputes 
involving African States is on the rise, the same cannot be said of the 
number of African arbitrators hearing these matters.8 In 2020, ICSID’s 
Caseload Statistics Report recorded that Sub-Saharan Africa registered 
the third-largest share of cases (12%), behind South America (17%) 
and Eastern Europe and Central Asia (28%).9 However, only 3% of 
arbitrators appointed in 2020 were from Sub-Saharan Africa marking 
a 2% increase from 2019,10 no increase in 2018,11 and a 1% increase 
in 2017.12  By contrast, 10% of cases involved a Western European 
State and 5% involved a North American state, but Western Europeans 
accounted for over 40% of all arbitral appointments and North America 
accounted for 16%. Thus, while 2020 reported a promising increase for 
African arbitrators, the recorded mean is perhaps, less encouraging, in 
that from 1966-2020, only 2% of all arbitrators have been appointed 
from Sub-Saharan Africa.13 

In addition to African arbitrators, the representation of African counsel, 
tribunal secretaries, and practitioners operating in international 
arbitration reflects much of the same concerns: there are, quite 

8	 2020 ICSID Caseload Statistics Report, available at https://icsid.worldbank.org/sites/default/files/
publications/The%20ICSID%20Caseload%20Statistics%20%282021-1%20Edition%29%20ENG.pdf.

9	 Id at 24.
10	 2019 ICSID Caseload Statistics, p. 28, available at https://icsid.worldbank.org/sites/default/files/
	 publications/Caseload%20Statistics/en/The%20ICSID%20Caseload%20Statistics%20%282019-2%20

Edition%29%20ENG.pdf.
11	 2018 ICSID Caseload Statistics Report, p. 33, available at https://icsid.worldbank.org/sites/default/files/
	 publications/Caseload%20Statistics/en/ICSID%20Web%20Stats%202018-2%20%28English%29.pdf.
12	 Id.
13	 2020 ICSID Caseload Statistics Report, p. 17, available at https://icsid.worldbank.org/sites/efault/files/
	 publications/The%20ICSID%20Caseload%20Statistics%20%282021-1%20Edition%29%20ENG.pdf.
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simply, too few.  According to the SOAS London Arbitration in Africa 
Survey, 73% of respondents believe that Africans “do not adequately 
participate in international arbitration.”14 The top reasons cited for the 
underrepresentation of African arbitration practitioners were: bias by 
appointers in favor of foreign counsel and arbitrators, poor perception 
of African practitioners by their international counterparts as lacking in 
experience and expertise, and, crucially, Africans not appointing fellow 
Africans.15 

b.	 Disproportionately Large Number of Claims Asserted 
Against African States

In addition to the lack of diversity fueling the legitimacy crisis, 
commentators have observed a disproportionate number of claims 
against African States which also contributes to the perceived imbalance. 
Between 2016 and 2017, UNCTAD recorded the largest number of 
claims levied against States, globally.16 As to African States, that growing 
pattern of claims extends over a longer period. Between 2013 and 2018, 
there were more claims asserted against African States than the previous 
twenty years combined.17 In total, 28 African States have been sued 
by investors with the most frequently sued African States being Egypt, 
Libya, and Algeria, which account for over 50% of the total suits on the 
continent.18 As reported by ICSID, to date, over 20% of their cases have 
involved an African State.19

14	 2018 SOAS University of London Arbitration in Africa Survey, p. 7, available at https://eprints.soas.
ac.uk/25741/1/SOAS%20Arbitration%20in%20Africa%20Survey%20Report%202018.pdf.

15	 2018 SOAS University of London Arbitration in Africa Survey, p. 8, available at https://eprints.soas.
ac.uk/25741/1/SOAS%20Arbitration%20in%20Africa%20Survey%20Report%202018.pdf.

16	 The analysis that produced this data was undertaken using the UNCTAD database of all known investment 
treaty lawsuits against African countries available at http://investmentpolicyhub.unctad.org/ISDS.

17	 Id.
18	 Impacts of the analysis that produced this data were undertaken using the UNCTAD database of all known 

investment treaty lawsuits against African countries available at http://investmentpolicyhub.unctad.org/
ISDS.

19	 ICSID Africa Caseload Statistics (n 22) (2017).
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c.	 Parties Overlooking African Cities as Potential Arbitral 
Hearing Venues

As African arbitrators and counsel remain underrepresented, so too, is 
the use of arbitration venues in Africa. Even in investor-state arbitration 
where one party is an African State, jointly, parties frequently select 
hearing venues outside of the continent, most commonly in New York, 
Paris, London, Geneva, and Singapore.20 According to the SOAS London 
2020 Arbitration in Africa Survey Report, the top five arbitral venues 
in Africa are Cairo, Egypt, Johannesburg, South Africa, Kigali, Rwanda, 
Lagos, Nigeria and Cape Town, South Africa.21 Respondents ranked 
these cities as the top African cities for arbitration because they house 
expertise, modern technology and facilities and strong regional arbitral 
institutions, all while being more accessible and economical.  However, 
the laudable assessment of African venues by African States has not 
translated into a marked increase in parties choosing to use African 
hearing venues for their disputes. 

d.	 Rising Value of Claims and Awards

Globally, investment arbitration claims and award values have risen 
exponentially. In the African context, such high-value awards often have 
a strenuous impact on national budgets. Since 1993, the total claims 
(based on publicly accessible information) against African States have 
amounted to over $55.5 billion.22 Out of those cases, African States 
have been ordered, or agreed as part of a settlement, to pay over 
$4.6 billion.23 This figure does not include the $9.6 billion award (as 
calculated with 7% interest per annum) in the case between Process and 
Industrial Development (P&ID) and the Federal Government of Nigeria, 

20	 Current Issues, Chambers Associate, June 2020, available at https://www.chambers-associate.com/practice-
areas/international-arbitration#:~:text=New%20York%2C%20London%2C%20Paris%20and%20
Geneva%20have%20traditionally,Hong%20Kong%20are%20popular%20arbitration%20venues%20
at%20present

21	 Emilia Onyema, 2020 Arbitration in Africa Survey Report, p. 20, available at https://eprints.soas.
ac.uk/33162/1/2020%20Arbitration%20in%20Africa%20Survey%20Report%2030.06.2020.pdf

22	 Bettina Müller and Cecilia Olivet, Impacts of Investment Arbitration Against African States, Transnational 
Institute, October 2019, p. 6, available at https://www.tni.org/files/publication-downloads/isds_africa_
web.pdf.

23	 Id.
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still sought to be confirmed.24 The eye-watering amounts lead some 
commentators to reflect that such awards are disproportionate and do 
not represent an accurate corollary with the business risk undertaken 
by the investor. It is hard to generalize, though, in this area, and each 
award must be analyzed on its own merits.

e.	 Parallels with Latin America

The legitimacy crisis, as characterized by African States, reflects, to a 
large degree, a number of the concerns that have been prevalent in 
Latin America in the not-so-distant past. As stated by Sami Houerbi, ICC 
Director for the Middle East & Africa Region:

What Africa is today experiencing is the same as what the other 
part of the world did experience in the past. When arbitration 
started to grow in Latin America we had at the beginning the 
same issues. We had huge growth of the parties coming from 
[the] other side of the world with much less participation of Latin 
American arbitrators. Things changed with the passing of time 
(...).25

While the passage of time alone cannot be credited with the increasing 
number of respected Latin American arbitrators and developing range 
of arbitral institutions in the region, it signals that Africa is not alone in 
its concerns and may be on a similar course.

It is important to understand the specificities of the concerns coming 
from Africa with respect to ISDS, but it also important to consider them 
in the broader context. African voices are not the only ones calling for 
reform within the investor-state arbitration regime. Rather, they are part 
of a global chorus of actors questioning, conferencing and proposing 
solutions to the most cited limitations of the current system. However, 
today, much of the discourse surrounding investor-state arbitration 
reform tends to focus more on reforming the ISDS mechanism than it 

24	 Process and Industrial Developments Ltd. v The Ministry of Petroleum Resources of the Federal Republic 
of Nigeria (2014), available at https://jusmundi.com/fr/document/decision/en-process-and-industrial-
developments-ltd-v-the-ministry-of-petroleum-resources-of-the-federal-republic-of-nigeria-judgment-of-
the-high-court-of-justice-of-england-and-wales-2020-ewhc-2379-comm-friday-4th-september-2020.

25	 Speech delivered during the Mauritius Mediation and Arbitration Centre Conference on 11 May 2016.
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does reviewing the substantive treaty provisions which underpin the 
investment regime. 

According to Professor José E. Alvarez of New York University School 
of Law, bodies like UNCITRAL and UNCTAD, which are at the forefront 
of reform efforts, are focused too much on the “smaller [investor-state 
dispute settlement, or ISDS] beast.”26 International efforts to reform 
investor-state arbitration focus too much on “plugging rule of law holes” 
and not enough on reforming the substance of treaties.27

By focusing on the smaller “ISDS beast,” there is a risk that international 
reform efforts are prioritizing the reform of the procedural limitations of 
the system at the expense of the substantive defects. Many African States 
have stressed that their priorities in investor-state arbitration reform are 
quite the opposite. While African States are acutely concerned with 
managing the rising costs of the system, they are equally concerned with 
the unbalanced nature of first-generation BITs and the complexity of 
renegotiating such treaties without negatively impacting the investment 
climate.28  

In considering this view, it is important (I) to look at the global efforts to 
reform substantive treaty obligations within investor-state arbitration, 
with a particular emphasis on reforms by African States and Regional 
Economic Communities; (II) to analyze initiatives such as the European 
Commission’s proposals for an  Investment Court System; and (III) to 
assess how African States perceive the global reforms through the lens of 
the UNCITRAL Working Group III.

26	 Professor José E. Alvarez of New York University School of Law is the Herbert and Rose Rubin Professor of 
International Law. His remarks were made during the 18th Institute for Transnational Arbitration–American 
Society of International Law Conference, available at https://www.law360.com/internationalarbitration/
articles/1368046. 

27	 Caroline Simson, NYU Prof Says Arbitration Reform Focuses On Wrong ‘Beast’, Law 360, 23 March 2021, 
available at https://www.law360.com/internationalarbitration/articles/1368046.

28	 Submission from the Government of South Africa - A/CN.9/WG.III/WP.176, 17 July 2019, available at 
https://undocs.org/en/A/CN.9/WG.III/WP.176; Submission from the Government of Morocco - A/CN.9/
WG.III/WP.161, 4 March 2019, available at https://undocs.org/en/A/CN.9/WG.III/WP.161.
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3.	 Global Efforts to Reform Substantive International 
Investment Arbitration Obligations

As investor-state arbitration is undergoing a paradigm shift, the emphasis 
on substantive reform is global, not limited to African States. This shift 
is playing out through innovative Model BITs, novel investment codes 
and comprehensive efforts to harmonize more progressive investor-
state arbitration policies.

a.	 Morocco-Nigeria BIT – a Modern, New Generation BIT, 
Reflecting Africa’s Response to Calls for ISDS Reform

 
The 2016 Morocco-Nigeria BIT has been hailed as a remarkable example 
of how the new generation BITs are balancing the obligations of investors 
and host states and evolving the investment arbitration system. This 
forward-thinking treaty draws on the guidance of the United Nations 
Conference on Trade and Development (UNCTAD), namely, the 
Investment Policy Framework for Sustainable Development and the road 
map for the reform of international investment agreements.29 Indeed, 
the commitment to sustainable development is laced throughout the 
treaty with three references in the preamble and five more in the body 
of the treaty, with Article 24 devoted exclusively to Corporate Social 
Responsibility. The treaty imposes significant sustainable development 
obligations upon investors. Under Article 14(2), investors are required 
to conduct a social impact assessment of their investment and according 
to Article 14(3), must apply the precautionary principle when using 
mitigating measures.30 Further, each party must take measures to 
prevent and combat corruption (Article 17(1)) and investors are required 
to uphold human rights, act in accordance with fair labor standards 
and are prohibited from operating the investment in a manner that 
contravenes international environmental, labor, and human rights 
standards(18(2)-(4)). Under Article 19, investors must meet or exceed 

29	 Investment Policy Framework for Sustainable Development, UNCTAD (2015), available at https://unctad.
org/system/files/official-document/diaepcb2015d5en.pdf.

30	 The definition of the precautionary principle contained in Principle 15 of the 1992 Rio Declaration is widely 
regarded by states as the most instructive definition of the term: “[i]n order to protect the environment, 
the precautionary approach shall be widely applied by States according to their capabilities. Where there 
are threats of serious or irreversible damage, lack of full scientific certainty shall not be used as a reason for 
postponing cost-effective measures to prevent environmental degradation.”
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national and internationally recognized standards of corporate 
governance. Finally, under Article 24(1) investors “should strive to make 
the maximum feasible contributions to the sustainable development of 
the host State and local community.”

Although the treaty outlines many of the same protections as traditional 
BITs, it specifies and delineates the responsibilities of the host state in a 
manner that adds more clarity than the older BIT models. For example, 
in article 1(3), the definition of investment, as inspired by the Salini v 
Kingdom of Morocco decision,31 requires a contribution to sustainable 
development, with the following characteristics: search for profit, 
commitment of capital, assumption of risk and certain duration. Under 
Article 6(3), the national treatment and most favored nation standards 
apply in “like circumstances” which are enumerated (not exhaustively) 
in a list of five factors32 which are to be assessed holistically. Investors 
are entitled to a minimum standard of treatment in accordance with 
customary international law and under Article 7(2)(a), fair and equitable 
treatment (FET) includes “the obligation not to deny justice in criminal, 
civil or administrative adjudicatory proceedings following the principle 
of due process embodied in the principal legal systems of a Party.” 
According to Article 7(2)(b), full protection and security refers to “the 
level of police protection required under customary international law.” 

The treaty also provides for the establishment of a joint committee, 
comprised of representatives from Nigeria and Morocco, that is 
responsible for the administration of the agreement, and must seek 
to resolve disputes between investors and States.33 Only if the joint 
committee fails to resolve a dispute within six months may the investor 
seek recourse to arbitration – upon the exhaustion of local remedies.34 
Of course, the treaty does not incorporate all of the major international 
reform recommendations, for example, it is silent on the issue of 

31	 Salini Costruttori S.p.A. and Italstrade S.p.A. v Kingdom of Morocco, Case No. ICSID ARB/00/4, Decision 
on Jurisdiction, July 23, 2001, para 52, available at https://www.italaw.com/sites/default/files/case-
documents/ita0738.pdf.

32	 The factors are: a) its effects on third persons and the local community; b) its effects on the local, regional 
or national environment, including the cumulative effects of all investments within a jurisdiction on the 
environment; c) the sector in which the investor is in; d) the aim of the measure concerned; e) the 
regulatory process generally applied to the measure concerned.

33	 Morocco-Nigeria BIT, Article 26.
34	 Id at 26.5.
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counterclaims35 and submissions by non-disputing parties.36 However, 
the treaty has set a new standard for intra-African investment agreements.

b.	 Netherlands Model BIT

Parallels with the innovation found in the Morocco-Nigeria BIT can 
be found elsewhere, reflecting a global rather than a purely African 
concern that the first-generation BITs are now ripe for review. By way of 
example, human rights, sustainability, and corporate social responsibility 
are embedded within the framework of the new Dutch Model BIT. 
Although traditionally, as certain commentators have noted, the Dutch 
policy towards investment treaties prioritized the protection of investors’ 
interests,37 Dutch public opinion, like many other international states, 
on investor-state arbitration has shifted. This new Model BIT responds 
to the shift and reflects an accord that investment does not produce 
a binary relationship between investors and host states but involves 
many other stakeholders who are responsible for contributing to a more 
responsible investment environment.38 

As such, this Model BIT imposes a number of affirmative obligations 
upon both investors and host states. Article 6, which details the 
sustainable development obligations, provides that each contracting 
party must promote international investment in a manner that advances 
sustainable development39 and ensures that their investment laws protect 
environmental and labor policies.40 The same article aims to prevent 
parties from lowering domestic environmental and labor protections to 
encourage investment and disguising discrimination or trade restrictions 
as domestic laws contributing to sustainable development.41 Similarly, 

35	 See for example, Government of the Republic of India, Model text for the Indian bilateral investment treaty, 
article 14.11, (2015) available at http://investmentpolicyhub.unctad.org/Download/TreatyFile/3560.

36	 See for example, the Treaty between the United States of America and the Government of the Republic of 
Rwanda concerning the encouragement and reciprocal protection of investment, February 19, 2008, Art. 
28(2), available at http://investmentpolicyhub.unctad.org/Download/TreatyFile/2241.

37	 Nico Schrijver, Vid Prislan ‘The Netherlands’ in Chester Brown (ed) Commentaries on Selected Model 
Investment Treaties (OUP 2013), p. 540.

38	 Kabir Duggal and Laurens H. van de Ven, With Rights Come Responsibilities: Sustainable Development and 
Gender Empowerment under the 2019 Netherlands Model BIT, Kluwer Arbitration Blog, 15 June 2019, 
available at http://arbitrationblog.kluwerarbitration.com/2019/06/15/with-rights-come-responsibilities-
sustainable-development-and-gender-empowerment-under-the-2019-netherlands-model-bit/.

39	 Netherlands Model BIT 2019, Article 6.1.
40	 Id at 6.2.
41	 Id at 6.4, 6.5.
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Article 7, which addresses corporate social responsibility, imposes a duty 
upon both investors and host states to “comply with domestic laws and 
regulations of the host state, including laws and regulations on human 
rights, environmental protection and labor laws.”42 

To give these obligations teeth, Article 23, which governs the behavior 
of the investor, states that tribunals are “expected to take into account” 
non-compliance by the investor with its “commitments under the 
UN Guiding Principles on Business and Human Rights, and the OECD 
Guidelines for Multinational Enterprises.”43

The Model BIT also addresses the nexus between gender equality, 
trade, and investment climates.44 Notably, Article 6.3, a truly innovative 
provision, implores contracting parties to “emphasize the important 
contribution by women to economic growth through their participation 
in economic activity” by “removing barriers to women’s participation in 
the economy” and highlighting the critical role that gender-responsive 
policies play in achieving sustainable development.45 The BIT goes even 
further to qualify gender-based discrimination as a “wrongful ground” 
that constitutes a breach of fair and equitable treatment under article 9.46 
The inclusion of these gender-related considerations represents a broad 
commitment to increase gender participation both substantively, to 
increase women’s participation in national economies, and procedurally, 
once a dispute arises, when appointing the tribunal to “strive for gender 
and geographic diversity.” 

The Model BIT’s provisions also seek to discourage investors from 
bringing frivolous claims, and a tribunal must decline jurisdiction 
where the investment has been made or procured through “fraudulent 

42	 Id at 7.1.
43	 Id at 23.
44	 To date, very few investment treaties address gender equality or cooperation in the way the Dutch Model 

BIT has.  Examples of gender-related provisions in other BITs include, (1) the 2019 amendment to the 
Canada-Chile Free Trade Agreement (CCFTA), (2) Section 4 of the 2018 amendment to the Canada-Israel 
Free Trade Agreement, and (3) Article 14 of the Chile-Uruguay Free Trade Agreement.

45	 Id at 6.3.
46	 Id at 9.2; Kabir Duggal and Laurens H. van de Ven, With Rights Come Responsibilities: Sustainable 

Development and Gender Empowerment under the 2019 Netherlands Model BIT, Kluwer Arbitration 
Blog, 15 June 2019, available at http://arbitrationblog.kluwerarbitration.com/2019/06/15/with-rights-
come-responsibilities-sustainable-development-and-gender-empowerment-under-the-2019-netherlands-
model-bit/.
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misrepresentation, concealment, corruption, or similar bad faith conduct 
amounting to an abuse of process.”47 In line with current thinking, the 
Model BIT also expressly protects host states from claims asserted by 
investors who changed their corporate structure with the intention of 
gaining the protection of the Agreement where the dispute had already 
arisen or was foreseeable.48 The reforms instituted by the Dutch Model 
BIT demonstrate that the calls for substantive reforms do not reflect a 
North-South divide. Substantive reforms are being called for globally 
and BITs which require both investors and host states to consider human 
rights, sustainability and labor standards in the course of investing will 
likely become the norm over time. 

c.	 ECOWAS Common Investment Code and Policy

The Economic Community of West African States (ECOWAS) has 
instituted several investor-state arbitration reforms to facilitate the 
evolution and harmonization of intra-African investment arbitration. 
Ahead of most national and regional reforms efforts, as early as 2003, 
the ECOWAS Policy on Energy provided that where disputes arise 
between two contracting parties, either party may resort to arbitration.49 
In 2008, ECOWAS enacted the ECOWAS Supplementary Act and 
adopted a set of Community Rules on Investment and the Modalities 
for their Implementation.50 The Supplementary Act imposes a number 
of obligations upon investors, to “comply with and maintain national 
and internationally accepted standards of corporate governance for the 
sector involved, in particular for transparency and accounting practices”51 
Most recently, ECOWAS has enacted the Common Investment Code 
and Policy, another innovation in the area of investor-state arbitration.52

47	 Netherlands Model BIT 2019, Article 16.2.
48	 Id at 16.3.
49	 ECOWAS Energy Protocol A/P4/1/03, Article 27(2).
50	 Supplementary Act A/SA.3/12/08 Adopting Community Rules on Investment and the Modalities for their 

Implementation with ECOWAS.
51	 Supplementary Act A/SA.3/12/08 Adopting Community Rules on Investment and the Modalities for their 

Implementation with ECOWAS, Chapter III, Article 15(1); See more generally, Articles 11 to 17, available at 
https://investmentpolicy.unctad.org/international-investment-agreements/treaty-files/3266/download.

52	 June 2018 ECOWAS Investment Policy; July 2018 ECOWAS Common Investment Code. 
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The ECOWAS Investment Code and Policy was designed to 
operationalize the 200 Supplementary Act to harmonize investment 
policies in the region. The Common Investment Code provides a clear 
definition of “investment”53 and precisely outlines which investors 
qualify for the benefits under the code.54 Article 54, governing investor-
state and state-state dispute settlement provides that ISDS, and more 
broadly, arbitration is not mandatory.55 States may choose to resolve 
their disputes through the use of “consultations, good offices, mediation, 
conciliation, arbitration or any other agreed dispute resolution 
mechanism.”56 The Code also provides that parties are required to 
exhaust all local remedies, including those under the ECOWAS Court 
of Justice and national dispute settlement systems before resorting to 
international instruments.57 However, this provision is limited by the 
fact that it does not apply to investment contracts where the dispute 
to be resolved by ICSID or UNCITRAL.58 However, on the whole, the 
Code is an innovative framework to align West Africa with the current 
developments in ISDS reform.59

The ECOWAS Investment Policy aims to place West Africa at the 
forefront of international investment climate reform, thereby making it 
a global thought leader.60 The policy, while based in part on the OECD 
Framework, has been adapted to the economic realities of West African 
States and regulates 15 discreet policy areas such as investment-related 
trade, labor, corporate governance and dispute resolution.61 Chapter 15 
of the Investment Policy, which governs dispute resolution, has a two-
prong mission.62 

53	 July 2018 ECOWAS Common Investment Code Article (1)(h).
54	 Id at (1)(i).
55	 Id at 54.
56	 Id at 54(1).
57	 Id at 54(4).
58	 Id at 54(4).
59	 ECOWAS Investment Policy, ECOWAS Trade Information Systems, available at https://ecotis.projects.

ecowas.int/policy-development/agreemenst-under-negotiations/.
60	 June 2018 ECOWAS Investment Policy, foreward.
61	 Id at 12.
62	 Id at 15.I.A.7.
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First, the policy aims to encourage members who have not yet 
implemented international best practices, such as consolidating 
arbitration provisions into a single code or instrument,63 ratifying 
the New York Convention,64 and fostering strong support from the 
judiciary to promote the efficient ratification of awards, to adapt their 
arbitration frameworks accordingly.65 Second, the Policy Principles are 
designed for states which have more developed investment arbitration 
infrastructure, to incorporate higher levels of innovative advancements. 
For example, Article 1 of the Policy Principles, like Article 54 of the 
ECOWAS Common Investment Code, provides that while states should 
recognize the rights of investors to resolve disputes arising out of the 
investment relationship, ISDS should not be the exclusive mechanism.66 
Article 1 lists a suite of ADR mechanisms, including “private-party 
negotiations, mediation, conciliation, investor-grievance mechanisms.”67 
The Common Investment Code and Policy work together to guide 
Member States in reforming their investment-arbitration frameworks, 
to improve national and regional investment climates, for the purpose 
of increasing FDI flows.

d.	 African Union Commission’s Draft Pan-African Code on 
Investment (PAIC)

The PAIC, although still in draft form, represents the first, Pan-African 
consensus on how the future of investment arbitration in Africa will 
operate. The PAIC was drafted as an investment treaty template, 
which Member States can adopt as a binding legal instrument.68 The 
PAIC is a second-generation investment arbitration instrument, which 
is intended to guide African States into ratifying more substantively 

63	 June 2018 ECOWAS Investment Policy, Chapter 15.I.I.A.7.a; See also World Bank Group, Investing Across 
Borders, p. 12 (2010).

64	 June 2018 ECOWAS Investment Policy, Chapter 15.I.A.7.e; See also World Bank Group, Investing Across 
Borders, p. 12 (2010).

65	 June 2018 ECOWAS Investment Policy, Chapter 15.I.A.7.d; See also World Bank Group, Investing Across 
Borders, p. 12 (2010).

66	 June 2018 ECOWAS Investment Policy, Chapter 15.II.1.
67	 Id.
68	 Tinyiko Ngobeni, The Relevance of the Draft Pan African Investment Code (PAIC) in Light of the Formation 

of the African Continental Free Trade Area, Afronomics Law, https://www.afronomicslaw.org/2019/01/11/
the-relevance-of-the-draft-pan-african-investment-code-paic-in-light-of-the-formation-of-the-african-
continental-free-trade-area/.
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balanced treaties.69 First, the PAIC, like the Morocco-Nigeria BIT, 
imposes strict obligations upon investors. For instance, investors must 
adhere to socio-political obligations, not interfere with internal political 
or governmental affairs (by, for example, attempting to influence the 
election of individuals into office), and refrain from attempting to 
achieve gains through unlawful means (Article 20). Investors must also 
further the social, economic and environmental progress of the host state 
by assisting in the achievement of their sustainable development goals 
(Article 22). In addition, investors must not exploit natural resources “to 
the detriment of the rights and interests of the host State” or otherwise 
engage in “land grabbing” (Article 23) and comply with basic human 
rights principles aimed at eliminating forced labor and discriminatory 
practices (Article 24).

Second, the substantive dispute settlement provisions under Article 42 
represent a more evolved investment arbitration framework. Under 
Article 42, ISDS is not a mandatory mechanism for dispute resolution.70 
States are encouraged to utilize negotiation, consultation and mediation 
before resorting to arbitration, and only after the exhaustion of local 
remedies.71 Critically, under Article 43, any Member State can assert a 
counterclaim against an investor.72

Third, as to the treaty protections themselves, PAIC contains a number 
of carve-outs that permit Member States to regulate in key areas for 
the public interest, such as health and safety and the environment, in 
ways that would otherwise be inconsistent with host state obligations 
to investors.73 Member States are permitted to adopt measures that 
derogate from the substantive protections related to most-favored 

69	 Théobald Naud, Maxime Desplats and Ophélie Divoy, GAR Middle Eastern and African Arbitration 
Review, 20 April 2020, available at https://globalarbitrationreview.com/review/the-middle-eastern-and-
african-arbitration-review/2020/article/afcfta-and-the-upcoming-protocol-investment-what-can-investors-
expect#endnote-040.

70	 African Union Commission Draft Pan-African Investment Code, Article 42.1.
71	 African Union Commission Draft Pan-African Investment Code, Article 42.1.
72	 Id at 43.
73	 Théobald Naud, Maxime Desplats and Ophélie Divoy, GAR Middle Eastern and African Arbitration 

Review, 20 April 2020, available at https://globalarbitrationreview.com/review/the-middle-eastern-and-
african-arbitration-review/2020/article/afcfta-and-the-upcoming-protocol-investment-what-can-investors-
expect#endnote-040; Boston College Law Review, Volume 59, Issue 8, 2018 Reforming International 
Investment Law, Caroline Henckels, ‘Should Investment Treaties Contain Public Policy Exceptions?’, 
available at https://lawdigitalcommons.bc.edu/cgi/viewcontent.cgi?article=3716

	 &context=bclr.



					          | 55

nation treatment,74 national treatment75 and expropriation,76 to “protect 
or enhance legitimate public welfare objectives, such as public health, 
safety and the environment.”77 PAIC also includes a general exceptions 
provision, Article 14, which provides that the PAIC does not prohibit 
Member States from “adopting or enforcing measures relating to the 
protection of human, animal or plant life or health, or to the maintenance 
of international peace and security, or to the protection of its national 
security interests, subject to the requirement that these measures are not 
applied in a manner which would constitute a means of arbitrary or 
unjustifiable discrimination between investors in like circumstances or a 
disguised restriction on investment flows.” The right to regulate is thus 
preserved.

e.	 Rights and Obligations Likely to Arise under the AfCFTA’s 
Investment Protocol

While some scholars have argued that the PAIC is on a collision course 
with the African Continental Free Trade Area (AfCFTA) Agreement78 
ratified in March 2018, it may, in fact, foreshadow what is to come. 
Indeed, the AfCFTA considers the Regional Economic Communities 
(RECs) to be the “building blocks” upon which the Agreement was 
established.79 The AfCFTA has also committed to “preserv[ing] the acquis” 
and making room for Member States to build upon the foundation of 
the RECs.80 Although the AfCFTA has yet to produce a dispute resolution 
provision, it will likely be informed by reforms undertaken by RECs 
and the PAIC. In that respect, the international community may already 
have clear insight into the AfCFTA’s pan-African approach to investment 
arbitration reform. The investment protocol is expected to impose strict 
obligations upon investors, limit the rights of investors with respect to 
substantive treaty protections, preserve a state’s right to regulate in the 

74	 African Union Commission Draft Pan-African Investment Code, Article 8.
75	 Id at 10.
76	 Id at 11.
77	 Id at 8.
78	 Tinyiko Ngobeni, The Relevance of the Draft Pan African Investment Code (PAIC) in Light of the 

Formation of the African Continental Free Trade Area, 2019, available at https://www.afronomicslaw.
org/2019/01/11/the-relevance-of-the-draft-pan-african-investment-code-paic-in-light-of-the-formation-of-
the-african-continental-free-trade-area/.

79	 African Continental Free Trade Area Agreement, Article 5.
80	 Id at 3, 5.
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public interest, and limit the right of access to ISDS.81

4.	 ISDS Reform Efforts and Other Global Initiatives

One of the most significant contemporary global efforts to reform 
the ISDS mechanism is the European Commission’s (EC’s) proposed 
Investment Court System. If implemented, the System would overhaul 
the entire ISDS mechanism as we know it. This will likely have an effect 
on the EU’s investment relations with African States, as continental 
Africa is one of the EU’s largest trading markets. 

a.	 European Commission’s Investor-state Arbitration 
Reform Efforts

The European Commission’s (EC’s) proposed investment court system 
is not a novel one. One aspect of the investment court system, the 
appellate court mechanism, was originally proposed by Sir Eli Lauterpacht 
in 199182 and was reinvigorated in 2004 when it was presented in the 
October 2004 ICSID Secretariat Document.83 However, during the 
ICSID conference the following year, the principal drafter of that paper, 
Antonio R. Parra, explained that the proposal for an ICSID-based ISDS 
appellate mechanism had been “premature,” and the subsequent version 
of the discussion paper would not include the proposal. Though, by the 
time, the idea had grown teeth.84 

The multilateral investment court system, as proposed by the EC, was 
spurred by the EU’s 2014 fractious trade negotiations surrounding the 
Transatlantic Trade and Investment Partnership (TTIP). Tens of thousands 

81	 Théobald Naud, Maxime Desplats and Ophélie Divoy, GAR Middle Eastern and African Arbitration 
Review, 20 April 2020, available at https://globalarbitrationreview.com/review/the-middle-eastern-and-
african-arbitration-review/2020/article/afcfta-and-the-upcoming-protocol-investment-what-can-investors-
expect#endnote-040.

82	 OGEMID Message of Nov. 7, 2004, Professor Thomas W. Wälde, former UN Inter-regional Adviser on 
Petroleum and Mineral Legislation credited Sir Eli Lauterpacht as having proposed the idea in 1991.

83	 ICSID Secretariat Discussion Paper, Possible Improvement of the Framework for ICSID Arbitration, Oct. 
22, 2004, Part VI; See Suggested Changes to the ICSID Rules and Regulations, Working Paper of the ICSID 
Secretariat, May 12, 2005, available at http://www.worldbank.org/icsid/sug-changes.htm.

84	 Susan D. Franck, The Legitimacy Crisis in Investment Treaty Arbitration: Privatizing Public International 
Law Through Inconsistent Decisions, 73 Fordham L.R. 1521 (2005). At that time, an annex to the 
Dominican Republic - Central American Free Trade Agreement (CAFTA-DR) required the Parties to establish 
a negotiating group for an “appellate body or similar mechanism” within three months (April 1, 2006) and 
prepare a suitable amendment to CAFTA-DR within a year thereafter. 
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of German citizens protested the Partnership, fearing it would lead to 
outsourcing, job losses, and lower EU standards on environmental 
protection.85 At the same time, US lawmakers like Elizabeth Warren 
publicly demonized the ISDS system questioning, “[w]ho will benefit from 
the TPP? American workers? Consumers? Small businesses? Taxpayers? Or 
the biggest multinational corporations in the world?...agreeing to ISDS in 
this enormous new treaty would tilt the playing field in the United States 
further in favor of big multinational corporations.”86 This international 
scrutiny forced the EC’s hand to conduct a public consultation on the 
ISDS framework and its efficacy.87 From that consultation process, which 
engaged the European Parliament, EU member states, and civil society 
at large, the EC proposed a multilateral investment court system. Since 
then, the EC has incorporated the Investment Court System in its most 
recent bilateral agreements.88 Both the EU-Canada Comprehensive 
Economic Trade Agreement (CETA) and the EU-Vietnam Free Trade 
Agreement contain a reference to a permanent, multilateral dispute 
resolution mechanism.89 

The EC presented the Investment Court System as a vanguard reform 
effort that would address many of the systemic limitations of the 
existing investor-state arbitration regime. The EC’s preference for an 
investment court also sits within a broader debate (beyond the scope of 
this article) about the competence of investment arbitration tribunals in 
intra-EU disputes in light of the Achmea decision.90 While the EC is still 
negotiating the convention to establish the Court, below we address 

85	 Protests in Germany against transatlantic TTIP and Ceta trade deals, BBC News, 17 November 2016, 
https://www.bbc.com/news/world-europe-37396796#:~:text=Tens%20of%20thousands%20
of%20people%20have%20protested%20in,protection%2C%20and%20could%20lead%20to%20
outsourcing%20and%20job-losses.

86	 Elizabeth Warren, The Trans-Pacific Partnership Clause Everyone Should Oppose, WASH. POST (Feb. 
25, 2015), https://www.washingtonpost.com/opinions/kill-the-dispute-settlement-languagein-the-trans-
pacific-partnership/2015/02/25/ec7705a2-bd1e-11e4-b274-e5209a3bc9a9_story.html?utm_term=.
dfa41e206caf.

87	 David Collins, The line of equilibrium: improving the legitimacy of investment treaty arbitration through 
the application of the WTO’s general exceptions, Arbitration International, Volume 32, Issue 4, December 
2016, p. 575, https://doi.org/10.1093/arbint/aiw031.

88	 The Multilateral Investment Court project, European Commission, January 2021, available at http://trade.
ec.europa.eu/doclib/press/index.cfm?id=1608#:~:text=Since%202015%2C%20the%20European%20
Commission%20has%20been%20working,up%20a%20permanent%20body%20to%20decide%20
investment%20disputes.

89	 Id.
90	 Slovak Republic v Achmea B.V. the Court of Justice of the European Union, Case C-284/16, 6 March 

2018, available at http://curia.europa.eu/juris/document/document.jsf?text=&docid=199968& 
pageIndex=0&doclang=EN&mode=req&dir=&occ=first&part=1&cid=432158.
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the components related to the (i) permanent international court and (ii) 
standing body of full-time adjudicators.

i.	 Permanent International Court

The proposal to establish a Multilateral Investment Court (the “Court”) 
is part of a larger, permanent Investment Court System. The Court be 
empowered to adjudicate disputes between investors and host states 
that have vested in its jurisdiction. The first proposed feature of the 
Court is its position as a permanent international institution.91 The EU 
has put forward two primary proposals regarding the function of the 
Court. The first is a two-tier court system, composed of a court or 
tribunal of first instance92 and an embedded appellate court system.93 
As in many domestic court systems, the tribunal hearing a case of first 
instance would review the facts, collect evidence from witnesses and 
experts and apply the law. The first instance tribunal would also review 
cases that have been remanded by the appellate tribunal.94 The appellate 
body would have the power to reverse the court of first instance’s ruling 
upon a finding of a serious error in the application of the law, but would 
not be empowered to review the facts. 

Instead of a single, two-tier court system, the second proposal is to 
establish a stand-alone appellate mechanism.95 This appellate court 
would only be available as a post-award mechanism and would not 
undertake de novo review of a case.96 Parties could avail themselves of 
the appellate tribunal for award interpretation, revision, and to render 
annulment decisions.97 The grounds of appeal for the appellate tribunal 
would be egregious errors of law, serious procedural shortcomings, or 
manifest error in the appreciation of facts.98 

91	 UNCITRAL Working Group III: Submission from the European Union and its Member States - A/CN.9/
WG.III/WP.159/Add.1, 18 January 2019, available at https://undocs.org/en/A/CN.9/WG.III/ WP.159/
Add.1. (hereinafter “A/CN.9/WG.III/WP.159/Add.1”).

92	 Article 8.27 revised text of CETA; the revised text of the CETA has been made public on 29 February 2016, 
available at http://trade.ec. europa.eu/doclib/docs/2016/february/tradoc_154329.pdf.

93	 Article 8.28 revised text of CETA.
94	 A/CN.9/WG.III/WP.159/Add.1, p. 4.
95	 A/CN.9/WG.III/WP.159/Add.1.
96	 A/CN.9/WG.III/WP.159/Add.1, p. 4.
97	 Id at 9.
98	 Id at 4.
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ii.	 Full-time adjudicators

The second proposed feature of the Court is a standing body of full-time 
adjudicators99 comprised of judges instead of arbitrators.100 A system of 
full-time adjudicators, the EC argues, would ensure that the composed 
tribunal is impartial and independent because they would no longer be 
permitted to act as counsel and arbitrator, thus, ending the practice of 
“double-hatting.”101 

The process by which the full-time adjudicators will be selected has been 
much debated and remains unclear. The appointment process would be 
similar to that of existing international courts, such as the WTO AB,102 
ECHR,103 and ICJ104 where the composition of the court would have 
little to no input by the parties.105 Several models have been proposed 
to facilitate the appointment process. The first model is the use of either 
a full or selective representation system.106 Under a full representation 
model, each state would be represented by a permanent adjudicator, 
usually a national of that state.107  In a selective representation model, 
the court would be composed of fewer seats than the total number of 
states.108 

99	 A/CN.9/1004/Add.1, paras. 115-129; See also A/CN.9/WG.III/WP.159/Add.1.
100	 A/CN.9/WG.III/WP.159/Add.1.
101	 See Malcolm Langford, Daniel Behn and Runar Hilleren Lie, The Revolving Door In International 

Investment Arbitration, Journal of International Economic Law, 2017, 20 (2), p. 328, available at https://
doi.org/10.1093/jiel/jgx018.

102	 Dispute Settlement Rules: Understanding on Rules and Procedures Governing the Settlement of Disputes, 
Marrakesh Agreement Establishing the World Trade Organization, Annex 2, 15 April 1994, Articles 17(1) 
and 17(2).

103	 European Convention for the Protection of Human Rights and Fundamental Freedoms (ECHR), 4 
November 1950, 213 UNTS 221, as amended by Protocol Nos. 11 and 14, as from its entry into force on 1 
June 2010, Articles 20–23.

104	 Statute of the International Court of Justice (ICJ Statute), Article 31(2) (“If the Court includes upon the 
Bench a judge of the nationality of one of the parties, any other party may choose a person to sit as 
judge”); Article 26(2) (“The Court may at any time form a chamber for dealing with a particular case. The 
number of judges to constitute such a chamber shall be determined by the Court with the approval of the 
parties”).

105	 UNCITRAL Working Group III: Selection and appointment of ISDS tribunal members - A/CN.9/WG.III/
WP.169, p. 9-10, 31 July 2019, available at https://undocs.org/en/A/CN.9/WG.III/

	 WP.169. (hereinafter “A/CN.9/WG.III/WP.169”).
106	 A/CN.9/WG.III/WP.169, p. 10.
107	 Id.
108	 Id.
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Additional models for selection and nomination include allowing each 
member to put forth a candidate,109 establishing a nomination entity to 
create the permanent body,110 or allowing interested individuals to put 
forth their candidature to avoid any involvement with the parties.111 
Whichever model is selected, there is broad support for a screening 
phase or advisory panel to ensure that candidates possess the necessary 
requirements and expertise.112 Once nominated, and placed on the 
roster, candidates would be further assessed and assigned to cases based 
on their judicial independence with the parties, linguistic competence 
and expertise in that sector.113 

The EU has also committed to using diversity as a metric to evaluate 
candidates for the investment court system.114 It pledges to create a 
mechanism to select adjudicators from a broad range of geographical 
locations, underrepresented regions, states with developed and 
developing legal systems, and to seek gender balance.115 Notably, the EC 
has not expressly committed to racial diversity, which is being fiercely 
advocated for within the existing system.

The EC asserted that system-wide, predictable case outcomes can only 
be achieved through the establishment of a permanent investment court 
with full-time adjudicators.116 A standing body of adjudicators would 
produce consistent interpretations of law and, over time, develop a 
form of jurisprudence constante,117 the lack of which is considered by 
some as a limitation of the current system. 

109	 See for example, the International Tribunal for the Law of the Sea Statute, Article 4(1) “Each State Party 
may nominate not more than two persons having the qualifications prescribed in article 2 of this Annex. 
The members of the Tribunal shall be elected from the list of persons thus nominated.”

110	 See International Court of Justice Statute, Article 4(1).
111	 A/CN.9/WG.III/WP.169, p. 12.
112	 Id at 12-13.
113	 Id at 13.
114	 Id at 11
115	 A/CN.9/1001/Add.1, para. 101; Possible Reform of Investor-State Dispute Settlement (ISDS) Selection and 

Appointment of ISDS Tribunal Members, Annotated comments from the European Union and its Member 
States to the UNCITRAL Secretariat, October 19, 2020, page 17, available at https://trade.ec.

	 europa.eu/doclib/docs/2020/november/tradoc_159044.pdf.
116	 A/CN.9/WG.III/WP.159/Add.1, p. 9.
117	 This is to be distinguished from the doctrine of stare decisis which outlines formal, binding precedent.
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5.	 UNCITRAL Working Group III: ISDS Reform Efforts and 
Critiques by African States

In July 2017, UNCITRAL charged Working Group III with the broad 
mandate to address possible reform of the ISDS mechanism. The Working 
Group would: “(a) first, identify and consider concerns regarding 
investor-State dispute settlement; (b) second, consider whether reform 
was desirable in the light of any identified concerns; and (c) third, if the 
Working Group were to conclude that reform was desirable, develop 
any relevant solutions to be recommended to the Commission.”118 In 
discharging its mandate, the Working Group was tasked to not limit 
their ISDS reform efforts to procedural issues alone but encompass 
broader solutions to the substantive aspects of international investment 
agreements as well.119 

As such, UNCITRAL Working Group III identified four categories of 
concern for which ISDS reform was necessary:

•	 Concerns pertaining to the lack of consistency, coherence, 
predictability and correctness of arbitral decisions by ISDS tribunals: 
Divergent interpretations of substantive standards, divergent 
interpretations relating to jurisdiction and admissibility, and 
procedural inconsistency; Lack of a framework to address multiple 
proceedings; Limitations in the current mechanisms to address 
inconsistency and incorrectness of arbitral decisions;120

•	 Concerns pertaining to : Lack or apparent lack of independence and 
impartiality; Limitations in existing challenge mechanisms; Lack of 
diversity of decision-makers; Qualifications of decision-makers;121

•	 Concerns pertaining to cost and duration of ISDS cases: Lengthy and 
costly ISDS proceedings and the lack of a mechanism to address 
frivolous or unmeritorious cases; Allocation of costs in ISDS; 

118	 Report of the United Nations Commission on International Trade Law, Fiftieth session, page 46, https://
undocs.org/en/A/72/17.

119	 Id at 45-46.
120	 United Nations Commission on International Trade Law (UNCITRAL), Report of Working Group III 

(Investor-State Dispute Settlement Reform) on the Work of its Thirty-Sixth Session (Vienna, 29 October–2 
November 2018), paras. 39, 53 and 63.

121	 Id at paras. 83, 90, 98 and 106.
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Concerns regarding the availability of security for cost in ISDS; 
Concerns regarding third-party funding;122 and

•	 Concerns pertaining to Third-party funding: lack of transparency 
and regulation and the impact third-party funding has on different 
aspects of ISDS, for instance, increase in frivolous claims, costs of 
ISDS and security for costs.123

The most critical long-term threat to the investor-state arbitration regime 
is the substance of treaty provisions and lack of predictability in decisions 
that interpret those provisions. Some African States have argued that the 
reforms proposed by their international counterparts in the Working 
Group are primarily procedural and do not go far enough to address 
the core, substantive issues that have made systemic inequities par for 
the course for African States.124

 
Guinea, South Africa and Morocco are just a few African States that 
have made robust contributions to the Working Group’s mandate. 
Like these, African States must continue to be engaged in this discourse 
and not swept into a new global system. Below we examine the ISDS 
reform efforts undertaken by African States and assess their critique of 
international ISDS reforms, through the framework of the UNCITRAL 
Working Group.

a.	 UNCITRAL Third Intersessional Regional Meeting in 
Conakry, Guinea

During the UNCITRAL Working Group III Third Intersessional Regional 
Meeting, from 25-26 September 2019, in Conakry, Guinea, high-ranking 

122	 Id at paras. 122, 123 and 133.
123	 UNCITRAL, Report of Working Group III (Investor-State Dispute Settlement Reform) on the Work of its 

Thirty-Seventh Session (New York, 1–5 April 2019), para. 25.
124	 A/CN.9/WG.III/WP.161 – Submission by the Government of Morocco, para 7; A/CN.9/WG.III/WP.183; 

A/CN.9/WG.III/WP.195 – Submission by the Government of Morocco, p. 3; A/CN.9/WG.III/WP.181 – 
Submission by the Government of Mali (uses the word balanced).
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African representatives125 from Guinea, Burkina Faso, Angola, Gabon 
and the International Organization of la Francophonie to the African 
Union convened a ministerial round table to express their views on the 
African perspective of ISDS reform.126 The representatives stressed the 
need for an effective dispute resolution system that does not inhibit 
a vibrant business environment capable of attracting foreign direct 
investment.127 Specifically, they highlighted the critical role that foreign 
direct investment plays in their sustainable development goals and how 
a fair ISDS mechanism is closely linked to the attainment of those goals.128 

While the states recalled many of the same procedural concerns as their 
international counterparts, such as the extended length of proceedings, 
impact of ISDS on national budgets and inconsistent interpretations 
of legal principles, they noted that the difficulty of assessing the risks 
associated with a particular investment, are more unique to developing 
nations.129 As such, these states noted their commitment to improving 
international cooperation as a means of preventing disputes and 
avoiding arbitration altogether.130 To that end, the representatives 
proposed greater scrutiny of investors to select more “serious investors” 
on the front end of the process.131 In this context, the States expressed 
that reform efforts should not be solely systemic, but should also look to 
improving limitations within the existing system that can be implemented 
and achieved on a shorter timeline.132 

125	 The ministerial round table on “ISDS reform – exchange of views on the African perspective” was moderated 
by Mr. Boubacar Issa Abdourhamane (Permanent Representative of the International Organization of la 
Francophonie to the African Union) and comprised the following panelists: Mr. Gabriel Curtis (Minister 
of Investment and Public-Private Partnerships, Republic of Guinea); Mr. Abdoulaye Magassouba (Minister 
of Mines and Geology, Republic of Guinea); Mr. René Bagoro (Minister of Justice, Burkina Faso); Mr. 
Amadeu de Jesus Alves Leitão Nunes (State Secretary for Trade, Angola); Mr. Aristide Ebang Essono 
(Roving Ambassador for Economic Partnership Agreements and Trade Negotiations, representative of 
Gabon); and Mr. Fabien Talon (First Counsellor of the French Embassy in Guinea, representative of the 
French Ambassador in Guinea).

126	 UNCITRAL Working Group III: Summary of the third inter-sessional regional meeting on ISDS reform 
submitted by the Government of the Republic of Guinea - A/CN.9/WG.III/WP.183, available at https://
undocs.org/en/A/CN.9/WG.III/WP.183. (hereinafter “A/CN.9/WG.III/WP.183”).

127	 A/CN.9/WG.III/WP.183, p. 6.
128	 Id.
129	 Id.
130	 Id.
131	 Id.
132	 Id.



64 |

While African States are actively participating in the Working Group 
sessions and contributing to the development of solutions, such long-
term processes for future reform implementation disparately impact 
states that face administrative and financial barriers to participation. 
Notably, the representatives explained that African States must marshal 
resources and inter-governmental support to travel to various locations 
to engage in the UNCITRAL Working Group process and ensure that the 
African perspective is represented.133 Financial and structural support to 
participate in these multilateral efforts is not a given.

b.	 South Africa’s Investor-state Arbitration Reform Efforts

South Africa’s reform efforts have been oriented towards renegotiating 
or, alternatively, terminating existing international investment 
agreements. Since 2012, South Africa has terminated 11 BITs and 
continues to audit existing BITs. However, it is just one of many states 
that is unilaterally terminating BITs forming a “termination trend.” In 
2017, Ecuador announced it was terminating all 26 of its BITs including 
those with the EU.134 In the same year, India announced that it would 
be terminating 58 of its 83 BITs.135 The termination trend emerged out 
of a deep-set frustration with the older generation BITs having created 
the conditions for high-value awards rendered against budget-stretched 
host states in respect of large, politically and socially impactful projects. 
The termination trend also marks an attempt, by developing countries, 
in particular, to redress the balance by taking greater control over their 
investment regimes.

In its submission to the Commission, South Africa posited that while the 
investor-state arbitration regime was created to increase foreign direct 
investment and, in doing so, protect investors and their investments, 
the purpose should be expanded to include a serious commitment to 
promote sustainable development, in the process.136 For South Africa, 

133	 Id.
134	 Termination of Bilateral Investment Treaties Has Not Negatively Affected Countries’ Foreign Direct 

Investment Inflows, Public Citizen, https://www.citizen.org/article/termination-of-bilateral-investment-
treaties-has-not-negatively-affected-countries-foreign-direct-investment-inflows/.

135	 Id.
136	 UNCITRAL Working Group III: Submission from the Government of South Africa - A/CN.9/WG.III/

WP.176, p. 5, 17 July 2019, available at https://undocs.org/en/A/CN.9/WG.III/WP.176. (hereinafter “A/
CN.9/WG.III/WP.176”).
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FDI flow is not an end in itself, but rather, a means of realizing the 
broader human rights and sustainability goals required to effectively 
address the issues of climate change, poverty, hunger, labor conditions, 
and indigenous rights.137 As a result, any proposed reform must address 
that more evolved purpose of the regime.  

South Africa advocated for a comprehensive and systemic approach 
to the reform efforts that addressed both the procedural form and 
substantive concerns.138 Indeed, reforming the ISDS mechanism alone 
would not resolve the limitations of the current system. Absent reform 
of substantive standards and underlying treaty obligations, the reform 
efforts would only create ineffective, piecemeal improvements because 
investors would still be able to structure their investments to take 
advantage of the older international investment agreements and BITs.139

In response to the multilateral investment court, in particular, South Africa 
noted that the court could potentially create a more legitimate system 
for resolving investment disputes, but, as proposed, the multilateral 
investment court did not resolve the systemic issues of inequity and 
discrimination which has disparately affected African States.140 Further, 
the proposal was silent on the substantive imbalances resulting from 
asymmetrical terms in investment treaties.141 

As South Africa argued, the investment court proposal does not create 
obligations on behalf of investors to counter-balance the current 
asymmetries.142 Nor does it restrict investor access to the court where the 
investor has “unclean hands” or engaged in conduct that contravenes 
the objectives of the UN Sustainable Development Goals.143 Without 
addressing these substantive concerns, even a well-formed multilateral 
investment court would perpetuate many of the same limitations as 
the current ISDS system. Overall, South Africa did not support the 
investment court proposal, explaining that it amounts to “cosmetic 

137	 Id.
138	 Id.
139	 Id.
140	 Id at 12.
141	 Id.
142	 Id at 13.
143	 Id.



66 |

reforms” that do not reach the fundamental limitations of the system 
stating “[e]ffectively, the (Multilateral Investment Court) MIC seems to 
preserve and confirm the ISDS system. An investment court would thus 
exacerbate and entrench this unbalanced and harmful system.”144

c.	 Morocco’s investor-state arbitration reform efforts

Morocco, like South Africa, has also been engaged in reforming its 
international investment arbitration regime. Morocco has been highly 
engaged with Working Group III, having made four submissions to the 
Commission, to date.145 In its submission during the thirty-seventh session 
of the Working Group, Morocco outlined its reform priorities, chief of 
which was the reduction of costs and a more responsible investment 
environment, that promoted the achievement of the UN Sustainable 
Development Goals.146 
In Annex I of its submission, Morocco proposed a number of procedural 
reform efforts, urging the Commission to address the conflict of 
jurisdiction between domestic courts and international tribunals, support 
and train developing countries in the administrative management of ISDS 
cases, establish a procedure for scrutiny of awards, regulate third-party 
funding, concretize a mechanism for security for costs, and establish a 
permanent appellate body to review arbitral awards.147 

In Annex 2, Morocco highlighted many of the same substantive reform 
issues as South Africa, echoing the concern with the legal imbalances 
resulting from the limitations of the current ISDS system.148 Morocco 
proposed that both states and investors should be permitted to assert 
claims within the system.149 In that context, Morocco cited the Carlyle 
Group case and the case involving the German company Scholz, both 
before ICSID, as examples of contract-based arbitration where only the 
investors were permitted to bring a claim.150  In cases like these where 
investors enjoy a monopoly on the recourse to arbitration, states are 

144	 Id at 15.
145	 Submissions from the Government of Morocco - A/CN.9/WG.III/WP.161, A/CN.9/WG.III/WP.195, A/

CN.9/WG.III/WP.204, A/CN.9/WG.III/WP.161.
146	 A/CN.9/WG.III/WP.161, p. 2.
147	 Id at 2-6.
148	 Id at 7
149	 Id.
150	 Id.
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cut off at the knees. This is especially so where investors use investment 
arbitration as a stick, to pressure states into granting privileges to their 
investment or settling a dispute and is then empowered to use the 
investment agreement as a sword against the host state. 

Although in favor of establishing a standing appellate body, Morocco 
“do[es] not believe that the investor-state dispute settlement regime 
should be completely abandoned.” Instead, it believes the regime should 
be gradually reformed. To that end, Morocco has recently established a 
new set of model investment treaty provisions aimed at balancing the 
obligations of investors and host states. 

6.	 Conclusion
 
African States are thoroughly invested stakeholders in the effort to 
reform investor-state arbitration and have a rightful place at the 
discussion table. Most African States are proponents of substantive 
investor-state arbitration and ISDS reform because without addressing 
the underlying substantive treaty provisions, procedural reforms will 
not level the imbalances within the investor-state arbitration regime.  
The current system is a good one. Not perfect, but good. The critical 
imbalance that needs to be shifted is that of the one-sided drafting 
of first-generation BITs which give scope for well-funded investors to 
pursue claims even where, say, the investor’s environmental record or 
commitment to sustainable development is weak. It is incumbent on 
states to review and renegotiate these BITs.  For all its flaws, the ISDS 
system has shown itself capable of evolution and while sometimes slow 
to implement reform, the system is flexible to being pulled and prodded 
in the direction of more just outcomes. 
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Investor State Dispute Settlement in Kenya in the wake of the 
Global Clarion Call for Reform 

By: Jacqueline Waihenya1

This paper considers the evolution of investor state dispute settlement 
and the global calls for reform and considers Kenya’s position within 
this context. The writer has evaluated the domestic and international 
investment legal framework to which the country has acceded to as well 
as the statutes that have been enacted to facilitate and protect foreign 
direct investment. As is the case with other countries around the world 
the dynamics of ISDS in the country is subject to a complex dynamic 
which is fluid and even though there have been calls to reform challenges 
abound. The article has therefore considered how and to what extent 
the nation can participate in the call for reforms whilst protecting her 
regulatory mien and leaving a footprint on the international investment 
arena.

1.	 INTRODUCTION:

Kenya numbers amongst the 76 founding members of the World Trade 
Organization (WTO)2 and it accords most favoured nation (MFN) 
treatment to all its trading partners.3 Kenyan trade policy is articulated in 
its National Trade Policy of 2017 which is said to be grounded on World  

1	 Advocate of the High Court of Kenya; LLM University of Nairobi (Public Finance & Financial Services Law); 
LLB (Hons) University of Nairobi; Kenya School of Law (Post Graduate) Diploma; Fellow of the Chartered 
Institute of Arbitrators (FCIArb); Chartered Mediator–Institute of Chartered Mediators & Conciliators 
(ICMC)[2018]; Certified Advance Mediation-Mediation Training Institute [2018]; Certified Advance 
Mediation (Family & Divorce) - Mediation Training Institute [2015]; Certified Professional Mediator – 
Mediation Training Institute [2012]; Kenya Judiciary Mediator [2016]; Fellow Certified Public Secretary 
– Institute of Certified Public Secretaries (ICPSK); Accredited Governance Auditor ICPSK; Treasurer – 
Chartered Institute of Arbitrators Kenya Branch [2017 to 2021]; Member, National Steering Committee 
for the Formulation of the Alternative Dispute Resolution Policy 2020/2021; Vice Chair – Kenya National 
Chamber of Commerce & Industry (Mombasa Chapter)[2019-2021]; Mombasa Law Society – Treasurer 
[2019-2021] and Associate Editor, CIARB-ADR Journal 2020/2021.

2	 World Trade Organization, Agreement Establishing the World Trade Organization (Marrakesh Agreement) 
1867 U.N.T.S. 154 33 I.L.M. 1144 (1994). Available at https://www.wto.org/english/res_e/booksp_e/
agrmntseries1_wto_e.pdf [Last accessed on 6 April 2021] 

3	 Kenya - 26 and 28 January 2000’ (2000) 12 World Trade & Arb Materials 47. Available on Heinoline [Last 
accessed on 6 April 2021]
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Trade Organization (WTO) market driven principles of liberalization.4 
The national policy adopts international development aspirations 
particularly the United Nations Sustainable Development Goals (SDGs)5 
as well as regional and international agreements such as WTO, East 
African Community (EAC), Common Market for East and Central 
Africa (COMESA), the African Caribbean Pacific Cotonou Agreement, 
the Intergovernmental Authority on Development (IGAD)6 and more 
recently the African Continental Free Trade Agreement(AfCTA)7 all in a 
bid to attract foreign direct investment for the economic development 
of the country. 

2.	 FOREIGN DIRECT INVESTMENT AND FOREIGN 
INVESTOR PROTECTION IN KENYA:

Kenya as a developing nation seeks to attract foreign direct investment 
(FDI) as FDI  provides access to economic factors such as capital, 
technology and know-how that originate from an investor country 
into a host country whereby a foreign investor invests and manages 
assets in the host country.8 The volumes of asset transfer through FDI 
are considerably higher than that of development aid, bilateral and 
multilateral channels and it facilitates access to world markets, worldwide 
distribution channels and other networks.9 For an investment to qualify 
as FDI the foreign investor requires to have a stake of at least ten 
percent of voting rights in the business enterprise in the host country.10 
Investments where a foreign investor has a stake of less than Ten percent 

4	 State Department of Trade - Ministry of Industry, Trade and Cooperatives, National Trade Policy: 
Transforming Kenya into a Competitive Export-Led and Efficient Domestic Economy, (May 2017) Available 
at https://www.trade.go.ke/sites/default/files/Kenya%20National%20Trade%20Policy%20(2016)_0.pdf 
[Last accessed on 6 April 2021]

5	 UN General Assembly,  Transforming our world: the 2030 Agenda for Sustainable Development, 21 
October 2015, A/RES/70/1. Available at: https://www.refworld.org/docid/57b6e3e44.html [Last accessed 
on 6 April 2021]

6	 National Trade Policy Supra Ibid Note No.4 pg.2
7	 Agreement establishing the African Continental Free Trade Area (2019) Available at https://au.int/sites/

default/files/treaties/36437-treaty-consolidated_text_on_cfta_-_en.pdf [Last accessed on 6 April 2021]
8	 Purity Kagendo Mugambi and James Murunga, Effect of External Debt Service on Foreign Direct Investment 

Inflows in Kenya (2017) 4 Eur J Econ L & Pol 1 pg.3. Available at Heinonline [Last accessed on 6 April 2021]
9	 United Nations Conference on Trade and Development, Course on Dispute Settlement, International 

Centre for Settlement of Investment Disputes, 2.1 Overview (2003) pg.5. Available at https://unctad.org/
system/files/official-document/edmmisc232overview_en.pdf [Last accessed on 7 April 2021]

10	 The World Bank, Metadata Glossary (2021) Available at https://databank.worldbank.org/
metadataglossary/jobs/series/BX.KLT.DINV.WD.GD.ZS#:~:text=Foreign%20direct%20investment%20
are%20the,than%20that%20of%20the%20investor.&text=FDI%20data%20do%20not%20
give,international%20investment%20in%20an%20economy. [Last accessed on 7 April 2021]
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are termed investment portfolios.11 

The investment climate of a host country is determined by economic, 
political and legal factors generally articulated in investment codes, 
bilateral trade agreements and regional treaties.12 It is argued that 
there is an inherent conflict between the foreign investor, such as a 
multinational enterprise (MNE), and the host state because the MNE is 
naturally predisposed to seek opportunities where production costs are 
lowest and sales highest whilst the state will seek to maximize benefits 
to its economy and the retention of profits as much as possible.13  A 
fundamental element of any country’s investment climate is thus 
predicated upon the key legal issues that revolve around the promotion 
of FDI, that is to say, admission, treatment, expropriation and dispute 
settlement as outlined by WTO in its Guidelines on the Treatment of 
Foreign Direct Investment.14 

 
Economic engagements between countries are generally therefore 
set out in international  investment agreements articulating matters 
concerning the protection, promotion and liberalization of cross-
border investments with the most common and widespread vehicle 
being Bilateral International Treaties (BITs) defined by United Nations 
Conference on Trade and Development (UNCTAD) to be agreements 
between two countries for the reciprocal encouragement, promotion 
and protection of investments in each other’s territories by companies 
based in either country.15 BITs set out the specific covenants between 
two nations including the recourse to be taken in the event these 
covenants are breached.16 The efficacy of dispute settlement provisions 
according foreign investor protection and guarding a state’s interests is 
a key aspect of any treaty or trade agreement and this study proposes 

11	 Mugambi and Murunga Supra Ibid Note No.8 pg.2
12	 UNCTAD Course on Dispute Settlement Supra Ibid Note No.9
13	 Eric M. Burt, Developing Countries and the Framework for Negotiations on Foreign Direct Investment in 

the World Trade Organization American University International Law Review 12, no. 6 (1997): 1015-1061 
Available at Heinonline [Last accessed on 7 April 2021]

14	 World Bank Group, Legal framework for the treatment of foreign investment (Vol. 2): 
Guidelines (English).  Washington, D.C.: Available at http://documents.worldbank.org/curated/
en/955221468766167766/Guidelines [Last accessed on 7 April 2021]

15	 Kavaljit Singh and Burghard Ilge, Rethinking Bilateral Investment Treaties: Critical Issues and Policy 
Choices (2016) pg.1 Available at https://www.somo.nl/wp-content/uploads/2016/03/Rethinking-bilateral-
investment-treaties.pdf [Last accessed on 9 April 2021] 

16	 Singh & Ilge Supra Ibid Note No.15
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that a rationalization of the same is critical for a nation such as Kenya.17 
Following a raft of changes and (1) reengineering of government service 
delivery processes in various sectors; (2)digitizing and automating 
services; and (3) legal and regulatory reform Kenya was ranked 56th in 
the World Bank East of Doing Business Index, 2019.18

3.	 INVESTOR-STATE DISPUTE SETTLEMENT(ISDS):

Investor State Dispute Settlement (ISDS) comprises of a legal provision 
in over ninety percent of the world’s international trade and investment 
treaties.19 ISDS provisions give foreign investors a recourse to sue host 
states directly whenever host state laws infringe on investors rights 
set out in an investment treaty and the arising claims are resolved 
through private transnational arbitration tribunals.20 These provisions 
initially emerged in investment treaties dubbed friendship, commerce 
and navigation treaties developing into the first generation investment 
treaties a substantial number of which were negotiated in the 1990s 
and 2000s and from the current jurisprudence has evolved. These 
treaties boast short broadly worded high-level obligations with strong 
enforcement mechanisms generally delegated to tribunals.21 

The conclusion of the Convention on the Settlement of Investment 
Disputes Between States and Nationals of Other States, 196522 (‘ICSID 
Convention), is considered to be a watershed development in 
international investment law which established the International Centre 
for Settlement of Investment Disputes (ICSID) as an administrative 
centre with its purpose being to provide facilities for conciliation and 
arbitration of investment disputes between Contracting States and 
nationals of other Contracting States.23 The ICSID Convention led to the 

17	 UNCTAD Course on Dispute Settlement Supra Ibid Note No.9
18	 Ministry of East African Community and Regional Development, Ease of Doing Business: Reform 

Milestones 2014-2020 (November 2020) Available at http://www.innovationagency.go.ke/uploads/Ease_
of_Doing_Business.pdf [Last accessed on 8 April 2021]

19	 David Lark, Investor-State Dispute Settlement and Climate Action (2019) 44 LawNow 28 Available on 
Heinonline [Last accessed on 7 April 2021]

20	 David Lark Supra Ibid Note No.17
21	 Marina Kofman, Investor-State Dispute Settlement Challenges and Reforms (2018) 25 Austl Int’l LJ 49 

pg.50. Available at Heinonline. [Last accessed on 7 April 2021]
22	 Convention on the Settlement of Investment Disputes Between States and Nationals of Other States 1965, 

575 UNTS 159, opened for signature 18 March 1965 (entered into force 14 October 1966).
23	 ICSID Convention Supra Ibid Note No.20 - Articles 1, 2 
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hybrid nature of foreign investment law, that is, mixing and combining 
investment contracts and further entrenched the commercial-style 
arbitration model for the settlement of investor-state disputes particularly 
with regards to party-appointed arbitrators, confidential proceedings, 
final decisions without appeal and a focus on monetary damages rather 
than compliance.24

Today ISDS comprises arbitral proceedings conducted either under the 
ICSID Convention Arbitration Rules25 or otherwise the United Nations 
Commission on International Trade Law (UNCITRAL) Arbitration Rules26 
where ICSID and the Permanent Court of Arbitration (PCA) administer 
each respective arbitration per the rules of the investment treaty or the 
contract, as applicable.27 ICSID Convention arbitrations are completely 
self-contained and they operate completely independently from 
domestic legal systems and are the appointed tribunals are therefore 
autonomous.28 Non-ICSID Cases, that is those under the UNCITRAL 
Arbitration Rules and ICSID Additional Facility cases for their part are 
enforced under the New York Convention.29 

Second generation treaties recently concluded or under negotiation for 
their part have tended to become longer and more detailed with the 
States seeking to introduce features that give them greater control.30

24	 Marina Kofman Supra Ibid Note No.19 pg.51
25	 ICSID Convention Arbitration Rules. Available at https://icsid.worldbank.org/resources/rules-and-

regulations/convention/arbitration-rules [Last accessed on 8 April 2021]
26	 UNCITRAL Arbitration Rules (Revised 2010)
27	 Lise Bosman and Susan Kimani, Approaches to Investor State Dispute Resolution in Eastern Africa: Rwanda, 

Kenya and Mauritiu’ (2018) 2018 Acta Juridica 113 pg.115 Available at Heinonline. [Last accessed on 7 April 
2021]

28	 Georges R. Delaum, ICSID Arbitration and the Courts, The American Journal of International Law, Oct., 
1983, Vol. 77, No. 4 (Oct., 1983), pp. 784-803 Available at https://www.jstor.org/stable/2202534 [Last 
accessed on 7 April 2021]

29	 English Text of the New York Convention 1958 - Convention on the Recognition and Enforcement of 
Foreign Arbitral Awards - the “New York” Convention. Available at https://www.newyorkconvention.
org/new+york+convention+texts [Last accessed on 7 April 2021]

30	 Marina Kofman Supra Ibid Note No.19 pg.51
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3.1	 KENYA’S MULTILATERAL & BILATERAL TREATIES:

At the dawn of independence Kenya adopted a policy of foreign 
investment attraction31 and this was enshrined in the Foreign Investment 
Protection Act, 196432 which to-date outlines the basic foreign 
investment protections that the country gives.33 The Act provides 
for the Cabinet Minister for Finance to issue a certificate to a foreign 
investor where their business enterprise will benefit the country or 
further the economic development of the Country.34 Its key definitions 
are (1) a “foreign national” being a person who is not a citizen of Kenya 
and includes a corporation which is not incorporated in Kenya; and 
(2) “foreign assets” being foreign currency, credits, rights, benefits or 
property, any currency, credits, rights, benefits or property obtained by 
the expenditure of foreign currency, the provision of foreign credit, or 
the use or exploitation of foreign rights, benefits or property, and any 
profits from an investment.35 The Act provides for transfer of profits36 
and limits compulsory acquisition to that reserved by the Constitution37 
and empowers the Minister to make special arrangements for investment 
promotion and protection.38 The Special Economic Zones Act, 2015 
however exempts enterprises licenced under that Act from the necessity 
of procuring the certificate under the Foreign Investment Protection 
Act.39 

31	 Phyllis W. Waruhiu, Kenya’s Bilateral Investment Treaties: Rethinking the Vaguely Drafted Substantive 
Provisions (2019) University of Nairobi School of Law pg.17 Available at http://erepository.
uonbi.ac.ke/bitstream/handle/11295/106711/Waruhiu_Kenya%E2%80%99s%20Bilateral%20
Investment%20Treaties%20Rethinking%20the%20Vaguely%20Drafted%20Substantive%20Provisions.
pdf?sequence=1&isAllowed=y [Last Accessed on 15 March 2021]

32	 Act No.35 of 1964 Chapter 518 of the Laws of Kenya.
33	 The Act was last amended as Act No.8 of 2009
34	 Article 3, Cap 518
35	 Article 2, Cap 518
36	 Article 7, Cap 518
37	 Article 8, Cap 518
	 Compulsory acquisition in Kenya is limited to private property required for public interest. It is subject 

to prompt compensation by the government on the basis of market value. The legal framework includes 
Article 40 of the Constitution of Kenya, 2010 and Sections 8 and 111 of the Lands Act, 2012. The 
government is further subject to the 1998 United Nations Guiding Principles on Internal Displacement and 
the 2008 Great Lakes Protocol on the Guiding Principles on Internal Displacement. 

38	 Article 8B, Cap 518
39	 Section 35 Special Economic Zones Act, Act No.16 of 2015
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The Investment Promotion Act,40 was further enacted in 1964 and 
amended in 2005 and this act further defines a foreign investor to be (a) 
a natural person who is not a citizen of Kenya; (b)a partnership in which 
the controlling ownership is held by non-Kenyans; and (c) a corporation 
that is incorporated in country other than Kenya.41 Such an investor is 
entitled to obtain a certificate upon application42 in prescribed form in 
respect of an investment of not less than USD100,000.00 or equivalent 
in beneficial investment to the Country.43 Per Section 4(2) a beneficial 
investment is one that contributes to (a) creation of employment for 
Kenyans; (b) acquisition of new skills or technology for Kenyans; (c) 
contribution to tax revenues or other Government revenues; (d) a 
transfer of technology to Kenya; (e) an increase in foreign exchange, 
either through exports or import substitution; (f) utilization of domestic 
raw materials, supplies and services; (g) adoption of value addition in 
the processing of local, natural and agricultural resources; (h) utilization, 
promotion, development and implementation of information and 
communication technology; and (i) any other factors that the Kenya 
Investment Authority considers beneficial to Kenya.

On the international plane Kenya then signed the ICSID Convention 
on 24th May 1966 and ratified the treaty on 3rd January 1967.44 The 
Convention was domesticated into the country’s laws via the Investments 
Disputes Convention Act45 which sets out the ICSID Convention in its 
entirety.

Since then, the country has entered into twenty BITs, however, eight 
of them are not in force and the Italy-Kenya BIT was terminated. In 
addition to this the country has further executed Treaties with Investment 
Provisions (TIPs) that is to say, the African Union Treaty (1991), COMESA 
Treaty (1993), EAC Treaty (1999), Cotonou Agreement (2000), 
COMESA US-TIFA (2001), EAC-TIFA (2008) which are in force. Other 
TIPs which have been signed but are not in force include the COMESA 

40	 Investment Promotion Act, Act No.6 of 2005 (Cap 485B)
41	 IPA Supra Ibid Note No.37 - Section 2 
42	 IPA Supra Ibid Note No.37 - Section 3(2)
43	 IPA Supra Ibid Note No.37 - Section 4(1)b
44	 United Nations, Convention on the Settlement of Investment Disputes Between States and Nationals of 

other States, United Nations Treaty Series Vol. 575, p. 159 (Reg. No. 8359) Available at https://treaties.
un.org/Pages/showDetails.aspx?objid=080000028012a925 [Last accessed on 6 April 2021]

45	 Chapter 522 of the Laws of Kenya
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Investment Agreement (2007) and the UK-Kenya Economic Partnership 
Agreement (EPA)(2020)(UK-Kenya EPA).46 However, the UK-Kenya EPA 
is provisionally in force pursuant to an Explanatory Memorandum.47 
AfCTA is a further intra-regional initiative which is in the process of 
creating the largest free trade area in the world and which Kenya has 
signed and ratified.48 The implementation of AfCTA and EPA are still in 
the infancy stages as they both commencing on 1st January 2021. The 
ACP-EU Cotonou Agreement is also currently under negotiation and its 
expiry period has been extended to 30th November 2021.49

3.2	 CLAIMS AGAINST KENYA:

Claims initiated by investors against Kenya include the following:-

3.2.1	 Cortec Mining v. Kenya (2015)50 where the investor was from 
United Kingdom in respect of a twenty-one year mining license for the 
extraction of rare earths at the Mrima Hill project in southern Kenya. 
The case was administered under ICSID Arbitration Rules in which the 
tribunal found in favour of the State ordering the the Claimants to pay 
the Respondent US $3,226,429.21 plus US $322,561.14 in ICSID costs.51

 
3.2.2	 WalAm Energy Inc. v Republic of Kenya52 was an ICSID claim 
brought by a US/Canadian company in regards to a contract in respect 
to geothermal energy development on the grounds that the state had 
terminated its geothermal exploration and development licence at the 

46	 UNCTAD, Investment Policy Hub (2021) Available at https://investmentpolicy.unctad.org/international-
investment-agreements/countries/108/kenya [Last accessed on 7 April 2021]

47	 UK Foreign, Commonwealth & Development Office, Explanatory Memorandum on the Economic 
Partnership Agreement between the Republic of Kenya, a Member of the East African Community, of 
the one part, and the United Kingdom of Great Britain and Northern Ireland, of the other part (MS 
No.9/2020) Parliamentary Undersecretary of State, Department of International Trade. Available at 
https://www.gov.uk/government/publications/economic-partnership-agreement-between-the-united-
kingdom-of-great-britain-and-northern-ireland-of-the-one-part-and-the-republic-of-kenya-a-member [Last 
accessed 7 April 2021]

48	 Tralac, Status of AfCTA Ratification (15 March 2020) Available at https://www.tralac.org/resources/
infographic/13795-status-of-afcfta-ratification.html [Last accessed on 7 April 2021]

49	 Organization of African, Caribbean and Pacific States, Negotiators reach a political deal on a new EU/
Africa, Caribbean and Pacific Post-Cotonou Partnership Agreement (3 December 2020) Available at http://
www.acp.int/content/negotiators-reach-political-deal-new-euafrica-caribbean-and-pacific-post-cotonou-
partnership [Last accessed on 8 April 2021]

50	 ICSID Case No. ARB/15/29
51	 Procedural Orders, Award and Analysis available at https://www.italaw.com/cases/3974 [Last accessed on 

8 April 2021]
52	 ICSID Case No. ARB/15/7
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Suswa Geothermal Fields. The Tribunal found that the forfeiture of the 
geothermal exploration licence did not offend local or international 
law.53 

3.2.3	 World Duty Free v. Kenya54 in which a UK investor lodged 
a Request for Arbitration in 2000 in the case which was successfully 
defended by the State due to the Claimants failure to observe obligations 
arising from domestic and international law as the contract under which 
the Claimant proffered the claim was obtained through corrupt practices 
per their own testimony.55

3.3	 AN OVERVIEW OF KENYA’S FRAMEWORK IN 
RESPECT OF ISDS:

Kenya does not have in place a model BIT56 and notwithstanding the 
fact that the country has now faced three ISDS claims this has not served 
to galvanize it into an extensive ISDS policy review or policy shift.57 The 
country does not further appear to engage systematically with any of 
the institutions that are harmonizing and developing arbitration policy 
at international level such as UNCITRAL. It is however actively engaged 
in regional and sub-regional free trade mechanisms.58 The country has 
yet to establish specialized in house or institutional expertise and the 
government has tended to instruct international law firms to represent 
it in the ISDS claims it faces with the Honourable Attorney General 
acting as agent.59

The country has taken steps to develop a stable legislative and 
institutional framework for international arbitration.60 This approach 
though sound in the short term is criticized for having limitations as a 

53	 Investment Arbitration Reporter, WalAm Energy Inc. v Republic of Kenya. Available at https://www.
iareporter.com/arbitration-cases/walam-energy-v-kenya/ [Last accessed on 8 April 2021]

54	 World Duty Free Co. Ltd. v. Republic of Kenya, ICSID Case No. ARB/00/7 - Originally published in 2011 
in International Investment Law and Sustainable Development: Key cases from 2000–2010 republished 
and available at https://www.iisd.org/itn/en/2018/10/18/world-duty-free-v-kenya/ [Last accessed on 8 
April 2021]

55	 World Duty Free Supra Ibid Note No.43
56	 Bosman & Kimani Supra Ibid Note No.27
57	 Bosman & Kimani Supra Ibid Note No.27 pg.146
58	 Bosman & Kimani Supra Ibid Note No.27 pg.146
59	 Bosman & Kimani Supra Ibid Note No.27 pg.147
60	 Bosman & Kimani Supra Ibid Note No.27 pg.147
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long-term strategy.61 There is relatively limited public critique of the ISDS 
system either in the media or through public demonstrations or publicly 
expressed by the government62 the Kenya-UK EPA almost hit a snag 
recently when the Kenyan Parliament took issue with a clause in the 
EPA which prevented it from making any amendments or reservations 
claiming this eroded the county’s sovereignty.63  The Kenya Small Scale 
Farmers Forum, in partnership with ECONEWS Africa, also challenged 
the said EPA in the Kenyan Constitutional Court seeking transparency 
and effective public participation before its ratification.64 

3.1	 The Kenyan ISDS Model:
From the foregoing and despite the lack of a formal ISDS Policy a snapshot 
of the Kenyan approach can therefore be said to correspond most closely 
to the traditional conventional model. It can be described to comprise 
a regulatory framework that provides the following alternatives (1) 
domestic courts; (2) traditional ISDS; and (3) standing tribunals. These 
alternatives are exclusive of non-adjudicatory mechanisms such as 
international diplomacy. 

3.1.1	 Features of Kenyan BITs:
As earlier indicated Kenya is a signatory to twenty BITs of which 
eleven are in effect and she has also executed a number of TIPs. The 
general framework for these international investment agreements IIAs 
comprises a preamble, scope, admission, treatment, expropriation, 
transfer of funds, civils strife and dispute resolution which exemplifies 
the traditional investment treaty approach. 

Fundamental ISDS provisions include the following;-

3.1.1.1	Preamble:
A majority of the BITs comprise a preamble which outlines in broad 
strokes the object and purpose of the treaty which typically refer to an 

61	 Bosman & Kimani Supra Ibid Note No.27 pg.147
62	 Bosman & Kimani Supra Ibid Note No.27 pg.147
63	 Business Daily, Kenya, UK trade agreement faces approval setback in Parliament (9 March 2021) 

Available at https://www.businessdailyafrica.com/bd/economy/kenya-uk-trade-agreement-setback-in-
parliament-3311312 [Last accessed on 8 April 2021]

64	 Bilaterals.org, Kenya Small Scale Farmers Forum & ECONEWS Africa court case challenging the Kenya-UK 
Economic Partnership Agreement (1 March 2021) Available at https://www.bilaterals.org/?kenya-small-
scale-farmers-forum [Last accessed on 8 April 2021]
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intention to create favourable conditions for investment by investors 
and further to promote and protect such investments in the interest 
of economic development. The Finland BIT,65 Japan BIT,66 Korea BIT,67 
further make reference to the right to regulate, make reference to social 
investment aspects such as human rights, labour health, Corporate Social 
Responsibility (CSR) and poverty reduction as well as environmental 
aspects.

3.1.1.2	Scope of Application:
The scope of each BIT can be gleaned from the definitions included 
with the typical scope of application of a BIT comprises the definition 
of investor, investment, returns and territory and can be summarised as 
follows:-

(1) Investment:
The definition of investment is typically asset-based including moveable 
and immoveable property. The generic definition outlines the following 
non-exhaustive list:-

“Investment” means every kind of asset established or acquired, including 
changes in the form of such investment, in accordance with the national 
laws of the Contracting Party in whose territory the investment is made 
and in particular, though not exclusively, includes:

i.	 Movable and immovable property as well as other rights such 
as mortgages, liens or pledges;

ii.	 Shares, stock and debentures of a company and any other 
similar forms of participation in a company;

iii.	 Rights to money or to any performance under contract having 
a financial value;

iv.	 Intellectual property rights in accordance with the relevant 
laws of the respective Contracting Parties;

65	 Finland-Kenya BIT. Legal Notice No.148 of 2009 pursuant to the provisions of Section 88 of the Foreign 
Investment Protection Act (Cap 518)

66	 Japan-Kenya BIT. Available at https://investmentpolicy.unctad.org/international-investment-agreements/
treaties/bilateral-investment-treaties/3700/japan---kenya-bit-2016- [Last accessed on 8 April 2021]

67	 Korea-Kenya BIT. Available at https://investmentpolicy.unctad.org/international-investment-agreements/
treaties/bilateral-investment-treaties/3691/kenya---korea-republic-of-bit-2014- [Last accessed on 8 April 
2021]
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v.	 Business concessions conferred by law under contract, including 
concession to search for and develop, extract oil and exploit 
natural resources

(2) Investor:
Investors are generally defined to be natural persons who are citizens 
of the contracting parties as well as business enterprises incorporated in 
the contracting parties.

(3) Returns:
The approach is to include amounts yielded by an investment, such as 
profits, interest, capital gains, dividends, royalties, fees and payments in 
kind.

(4) Territory:
Outlined to include land territory, internal waters, the air space and, 
where applicab1e, the territorial sea and the maritime zones beyond 
the territorial sea, including the seabed and the subsoil and their natural 
resources.

(5) Freely and useable currency/freely convertible currency:
This definition is included in the Japan BIT and Korea BIT and refers to 
currency designated in accordance with the Articles of Agreement of the 
International Monetary Fund and Amendments thereafter.

(6) Without delay:
This is a provision peculiar to Kuwait BIT68 and it means transfer must be 
effected within a period of not more than thirty days.

3.1.1.3	Dispute Settlement:

The ISDS provision in Kenyan BITs outlines the following provisions:

(1) Consultations/Negotiations:
All BITs make provision for amicable settlement through mutual 
negotiations in the first instance. 

68	 Kuwait-Kenya BIT. Available at https://investmentpolicy.unctad.org/international-investment-agreements/
treaties/bilateral-investment-treaties/3429/kuwait---kenya-bit-2013- [Last accessed on 8 April 2021]
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(2) National Courts:
Where settlement does not result within three or six months of the 
written request for settlement either party may refer the dispute to 
Kenyan courts if the investor agrees. The Netherland BIT does not 
however provide for reference to Kenyan Court.

(3) ICSID:
All the BITs provide for disputes to be referred to ICSID under the ICSID 
convention. Finland,69 Japan,70 Korea71 and Switzerland72 BITs further 
specifically outline consent to the jurisdiction of ICSID arbitration as 
well as the New York Convention. 

(4) Ad hoc Arbitration Tribunal:
Ad hoc tribunals are appointed directly by the parties. Each party 
appointing an arbitrator the two arbitrators then appoint a Chairman 
who is not a national of either of the disputing parties within two 
months of notification of the dispute. Where the parties cannot agree, 
the nominating agency is the President of the International Court of 
Justice. If the President is a national of either of the disputing countries, 
the Vice President or next member in seniority who is a non-citizen 
of both shall be the nominating agency. Once constituted the arbitral 
tribunal is required to follow the UNCITRAL Arbitration Rules. 

(5) Decisions of the Arbitration Tribunal:
The arbitration tribunal shall determine its own procedure, decisions 
shall be arrived upon on the basis of majority votes and the decisions 
shall be final and binding.

(6) Transparency:
Japan BIT further allows to make public the award rendered by the 
arbitral tribunal subject to confidentiality of business information, 
privileged information, per the arbitration rules as well as essential 
security interests.

69	 Finland-Kenya BIT Supra Ibid Note No.65 – Article 9(5)
70	 Japan-Kenya BIT Supra Ibid Note No.66 – Article 15(5)
71	 Korea-Kenya BIT Supra Ibid Note No.67 – Article 11(3)
72	 Switzerland-Kenya BIT – Article 9(3). Available at https://investmentpolicy.unctad.org/international-

investment-agreements/treaties/bilateral-investment-treaties/2224/kenya---switzerland-bit-2006- [Last 
accessed on 8 April 2021]
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(7) Enforcement:
ICSID procedure is self-contained and the parties are obliged to settle 
any awards. As regards ad hoc arbitration, Finland, Japan & Korea 
outline that the arbitration shall be held in a country that is a signatory 
to the New York Convention.

It is important to note that once a party elects to pursue either national 
courts, ICSID or Ad hoc arbitration that choice automatically knocks 
out the other two. Finland73 and Kuwait74 however reserve the right to 
pursue investment arbitration before a national court renders judgment.

3.1.2	 Dispute settlement features of Kenyan Tips:

3.1.3	 Tribunals:
The EAC,75 COMESA76 and AfCTA77 Treaties which Kenya has acceded to 
establish the East Africa Court of Justice, the COMESA Court of Justice 
and Dispute Settlement Body respectively. 

3.1.4	 Jurisdiction:
These tribunals have jurisdiction to hear state-to-state disputes regarding 
the interpretation and application of the respective treaty alleged to 
have been offended. Legal and Natural Persons who are resident in 
a COMESA Country can however refer any dispute to the COMESA 
Court of Justice in respect of acts or omission by the Council or Member 
State.78

3.1.5	 Dispute Resolution Mechanisms:
Where the claims arise out of the acts, directives or decisions of member 
states then there is a pre-requisite that they exhaust local remedies in the 

73	 Finland-Kenya BIT – Article 26
74	 Kuwait-Kenya BIT - Article 22
75	 Article 9 and Chapter 8 of the East African Community, Treaty for the Establishment of the East African 

Community (2006) Available at https://www.eacj.org//wp-content/uploads/2012/08/EACJ-Treaty.pdf  
[Last accessed on 6 April 2021]

76	 Article 19 and Chapter of the Treaty Establishing the Common Market for Eastern & Southern Africa. 
Available at https://www.comesa.int/wp-content/uploads/2020/07/Comesa-Treaty.pdf [Last accessed on 7 
April 2021]

77	 Article 5 and Protocol on Rules on the Settlement of Disputes of the African Union, Agreement Establishing 
the African Continental Free Trade Area (2018) Available at https://au.int/sites/default/files/treaties/36437-
treaty-consolidated_text_on_cfta_-_en.pdf [Last accessed on 6 April 2021]

78	 COMESA Supra Ibid Note No.76 – Article 26
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member state. ADR Mechanisms of (1) consultations and negotiations 
(2) Good offices Conciliation and Mediation; as well as (3) arbitration 
are further provided in EAC, COMESA and AfCTA Treaties. 

4.	 GLOBAL CALLS FOR REFORM:
Initial grumblings against ISDS began with a few countries in Asia, 
Africa and Latin America but in recent times this has crystallized with 
some countries such as India, Indonesia, South Africa, Bolivia, Ecuador 
and Venezuela taking steps to opt out of investment treaties79 and 
predominantly European nations birthing the European backlash against 
ISDS.80 

4.1	 Criticism of ISDS:
This disquiet has been the foundation for calls for reform to the ISDS 
system with the list of complaints including (1) States are always the 
respondents; (2) most states find themselves unprepared at the point of 
appointment of the arbitrators; (3) state bureaucracy also almost always 
means that the government is playing catch up with the responses to 
the Memoirs and initial pleadings; (4) there has been a substantial 
increase in the number of claims; (5) interpretation and application of 
investment laws is in the hands of a select few arbitrators; (6) a good 
number of arbitrators regularly engage in double-hatting and are not 
subject to the regular scrutiny of judges and who unlike judges require 
to consider where their next appointment will emerge from; (7) the 
pool (somewhat considered to be a “club”) of candidates available for 
appointment is skewed decidedly towards those who favour investors 
and biased against states attributed to their predominantly commercial 
arbitration background; (8) the emergence of mega cases numbering 
in the billions of dollars; (9) the standards for arbitrator challenge in 
investment arbitration are far more stringent than with international 
commercial arbitration; (10) the procedure for challenging an arbitrator 
in ISDS is also considered to be somewhat flawed as any proposal 
to disqualify is determined by the other two arbitrators empaneled 
in the case or otherwise pass it on to the ICSID Secretariat; (11) the 
existence or prevalence of issue conflict by an arbitrator is highly likely 

79	 George Kahale II, Rethinking ISDS (2018) 44 Brook J Int’l L 11 @pg.13. Available on Heinoline [Last 
accessed on 8 April 2021]

80	 George Kahale II Supra Ibid Note No.62 @pg.14
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due to the limited pool of arbitrators, the similarity in BIT contracts 
and published academic papers writings; (12) the sovereignty of ISDS 
arbitration tribunals; (12) lack of appellate or review provisions in ISDS; 
(13) lack of provisions to consolidate cases arising from the same facts; 
(14) emerging conflicting awards arising from substantially the same 
provisions, contracts or treaties sometimes even with the same facts in 
play; (15) lawyers’ disadvantage vis-à-vis untamed creativity on the part 
of investors regarding economic, financial and technical matters which 
have an impact on quantum(s) claimed and awarded especially with 
regard to the Discounted Cash Flow (DCF) methodology consistently 
used to ascertain the market value of an interest based on future 
cashflows discounted to establish net current value;81 and (16) lack of 
transparency in the arbitral proceedings.82

 
It is also said that foreign investors have increasingly broadened the 
scope of ISDS to file claims whenever a diverse range of domestic 
policies conflict with their ability to realize actual (or potential) profits 
from their investments. Host governments have paid substantial legal 
awards in the face of challenges against legislation relating to human 
rights, public health, pollution and climate change.83 A number of states 
have therefore ended up suffering from “regulator chill” defined to be 
when a state actor declines to act or enforce bona fide regulatory action 
in a bid to avoid the real or perceived threat of investment arbitration 
thereby deferring, weakening or destroying regulation.84

4.2	 Unfolding models for reform:
Whilst the call for reform is growing and a critical mass emerging seeking 
to reform ISDS consensus on how this reform will look like is absent. 
Rather a number of strategies are evolving as discussed below:-

81	 George Kahale II Supra Ibid Note No.62 @pgs.15-43
82	 Gloria Maria Alvarez and Blazej Blasikiewicz and Tabe van Hoolwerff and Keoplatra Koutouzi and 

Nikos Lavranos and Mary Mitsi and Emma Spiteri-Gonzi and Adrian Verdegay Mena and Piotr Willinski, 
‘Response to the Criticism against ISDS by EFILA, A’ (2016) 33 J Int’l Arb 1. Available on Heinoline [Last 
accessed on 8 April 2021]

83	 David Lark Supra Ibid Note No.17
84	 Himaloya Saha, A Critical Analysis of the Commonly Recommended Reforms of Investor-State Dispute 

Settlement (ISDS) (2016) 4 Legal Issues J 39@pg.44 Available on Heinoline [Last accessed on 8 April 2021]
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4.2.1	 Re-negotiation of BITS:
Second generation treaties are increasingly incorporating new features 
on a case by case basis taking care to consider (1) redefining or refining 
the terms investor and investment, fair and equitable treatment, 
expropriate and corporate social responsibility; (2) modifying ISDS 
provisions by removing them and replacing with other mechanisms 
such as domestic courts, mediation or state-to-state dispute settlement; 
(3) limiting ISDS to prescribed treaty breaches; (4) provisions to bolster 
the impartiality of arbitrators; (5) early dismissal of frivolous cases; (6) 
introducing transparency and making provisions for public or third party 
involvement such as amicus curiae;85 (7) establishing mechanisms for 
consolidation of related cases;86 and (8) limiting investors access to ISDS 
by narrowing the scope of claims in the treaty, restricting the number 
of investors who can bring a claim and otherwise requiring investors to 
exhaust local claims.87

4.2.2	 Establishment of Bilateral/Multilateral Investment Court:
The European Union for its part has introduced the concept of an 
Investment Court System (ICS) to replace ISDS. The ICS is intended 
to be a permanent and institutionalized court with its members being 
appointed by the state parties to the treaty subject to independence 
and impartiality requirements. The courts decisions shall be amenable 
to appeal and it is the EUs ultimate intention to replace the entire ISDS 
system with a Multilateral Investment Court (MIC) that is a permanent 
international institution with jurisdiction to hear disputes in respect of 
currently existing and future investment treaties.88

85	 Norton Rose Fulbright, International Arbitration Report, Issue No.13 (September 2019) @pg.9. Available 
at https://www.nortonrosefulbright.com/-/media/files/nrf/nrfweb/knowledge-pdfs/emea_15747_
newsletter__international-arbitration-report-_issue-13.pdf?la=en-ke&revision= [Last accessed on 8 April 
2021]

86	 James X. Zhan, International Investment Rule-making: Trends, Challenges and Way Forward (2016) pg.17-
27 @pg.26 

	 This article is published in Kavaljit Singh and Burghard Ilge, Rethinking Bilateral Investment Treaties: 
Critical Issues and Policy Choices (2016) Available at https://www.somo.nl/wp-content/uploads/2016/03/
Rethinking-bilateral-investment-treaties.pdf [Last accessed on 9 April 2021] 

87	 Singh & Ilge Supra Ibid Note No.15
88	 Norton Rose Fulbright Supra Ibid Note No.68 @pg.10
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4.2.3	 Domestic Legislation (South African) Model:
South Africa (SA) initiated a process to terminate all its BITs early in the 
second millennium and communicated this with its European trading 
partners as well as speaking at various multilateral UNCTAD and OECD 
meetings as well as holding consultations with affected governments 
through their embassies in SA. In its place SA actively pursued common 
regional and continental approaches such as the SADC Model BIT which 
sets out provisions that mitigate the risks of earlier treaties and allows 
for state-to-state dispute settlement and replacement of investor-state 
disputes settlement procedures.89

A unique feature of SAs new format was the enactment of the 
Promotion and Protection of Investment law following extensive 
intra-governmental legal and policy consultations and which does not 
introduce any new restrictions on investment. Salient features of the 
law include, (1) it clarifies the non-discriminatory protections offered 
to all investors from all countries; (2) It clarifies standards of protection 
for investors – both foreign and domestic – by setting out provisions 
ordinarily found in BITs; (3) it confirms that SA remains open to FDI; 
(3) it provides effective protection; (4) it preserves the sovereign right 
of the government to pursue legitimate public policy objectives in line 
with the SA Constitution and existing legal framework.90

4.2.4	 Institutional Reform:
Other institutional approaches to reform have been championed by 
WTO, UNCITRAL, OECD and ICSID itself which are at various stages.91

4.2.5	 Holistic Global Approach:
There have been calls to engage in a more holistic approach seeking to 
(1) establish a set of global guidelines for international investment policy 
making; (2) address policy adherence between international investment 
on the one hand and social, economic, environmental and health policy 

89	 Xavier Karim, International Investment Agreements and Africa’s Structural Transformation: A Perspective 
from South Africa (2016)@pg.62 This article is published in Kavaljit Singh and Burghard Ilge, Rethinking 
Bilateral Investment Treaties: Critical Issues and Policy Choices (2016) Available at https://www.somo.nl/
wp-content/uploads/2016/03/Rethinking-bilateral-investment-treaties.pdf [Last accessed on 9 April 2021] 

90	 Xavier Karim Supra Ibid Note No.74 @pg.62  
91	 European Parliament, Directorate-General for External Policies, The implications of international economic 

and financial governance agenda for EU trade and investment policy (2016) EP/EXPO/B/INTA/FWC/2013-
08/Lot7/14 Available at https://www.europarl.europa.eu/RegData/etudes/STUD/2016/535018/EXPO_
STU(2016)535018_EN.pdf [Last accessed on 8 April 2021]
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making on the other; (3) negotiating a gradual and systematic approach 
to reform.92

4.3	 Main Challenges that have Emerged following the call for 
ISDS Reform:

It is not lost to anyone that any path to reforming ISDS will be a difficult 
one to implement and will require coordination and cooperation 
between state parties to international investment treaties as well as the 
various international for a engaged in implementation of investment 
arbitration.93 The emergence of a global economy and complex value 
chains and economic engagements creates divergent and sometimes 
conflicting interests or positions which has birthed a proliferation of 
international investment agreements likened to a “spaghetti bowl” 
of criss-crossing treaty relationships generating structural problems 
particularly in the interpretation of treaty provisions with minimal 
coherence.94 Further, BITs and MITs cover long-term commitments of 
10 to 15 years and therefore attempts to reform may wind up being 
stretched over a long period of time and given the large number of 
BITs, estimated at over 3,000 efforts for reform are estimated to take 
awhile to accomplish particularly if time is taken out to study trends in 
the field first.95

 
The international community has made several attempts to conclude a 
multilateral investment treaty through multilateral forums such as the 
United Nations, the OECD and the WTO have been largely unsuccessful 
in large part due to differing interests, passion levels and a lack of 
congruence of perspectives or positions.96

92	 Singh & Ilge Supra Ibid Note No.15
93	 Himaloya Saha Supra Ibid Note No.82 @pg.54
94	 Tania Singla, A Multilateral Framework for Investment Protection: The Missing Piece in the Puzzle of ISDS 

Reform’ (2020) 2 NLUD J Legal Stud 131 @pg.147
95	 Marina Koffman Supra Ibid Note No.21 @pg.52
96	 Tania Singla Supra Ibid Note No.91 @pg.150
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5.	 KEY CONSIDERATIONS FOR KENYA’S APPROACH TO 
REFORM:

Having considered the calls for reform on the global plane the writer 
makes the following recommendations moving forward.

5.1	 Crafting a formal ISDS Policy in Kenya:
Considering the continuing discussions on the global level it is critical 
for a coordinated approach involving the collective thinking and critical 
analysis and engagement by all Kenyan stakeholders such as policy-
makers, legal experts, academia, legislators, international institutions, 
think-tanks, civil society groups, development practitioners97 be 
undertaken and a policy position be arrived at.

5.2	 Establish A Kenyan Model BIT:
As Kenya does not as yet have any BIT a recommended or model BIT 
ought to be established and a conceptual or policy basis be agreed upon. 
An interesting approach to the creation of a model BIT is that adopted 
by South Africa which abolished ISDS on a domestic level and now 
approaches international investment through SADC. The SADC Model 
BIT sets out provisions that mitigate the risks of earlier treaties and 
allows for state-to-state dispute settlement and replacement of investor-
state disputes settlement procedures.98

5.3	 Domestic Legislative Reform:
As current key definitions such as those of “investor” and “investment” 
appear to be different in the foreign investment legislation there 
may be value in considering a more robust legislative framework 
that rationalizes all provisions in line with the existing BITs and MITs. 
Emerging considerations to include in second generation BITs can also 
be considered for inclusion.

5.4	 Appointment of Kenyan Arbitrators & ADR Practitioners 
To ICSID & Other ISDS Panels:
The country boasts a rich and growing number of arbitrators with 
appropriate skills to be appointed in international investment arbitration. 

97	 Singh & Ilge Supra Ibid Note No.15 @pg.7
98	 Xavier Karim Supra Ibid Note No.74 @pg.62 
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Considering that the ICSID Convention provides that persons who 
qualify to be appointed as arbitrators “shall be of high moral character 
and recognized competence in the fields of law, commerce, industry or 
finance, who may be relied upon to exercise independent judgment”99 it 
is therefore important to take deliberate steps to increase their capacity 
and number ought to be considered and effected to enable the country 
have an impact and create an increasing presence on the international 
investment arbitration and ISDS space.

5.5	 Kenya as a Place for ISDS Arbitrations:
Since the Nairobi Centre for International Arbitration (NCIA) was 
established and because ICSID arbitrations can be held at any ICSID 
Centre100 therefore steps ought to be taken to designate NCIA as a 
regional centre for investment arbitration. Currently the only African 
ICSID Centres are in Cairo and Lagos.101

5.6	 Kenyan Participation in the Global Debate on IIAs And 
ISDS:
Kenya requires to build capacity in ISDS and to further ensure that 
government policy-makers and legal experts, whether academia or 
practitioners, participate more actively in the increasing global debate 
on IIAs and ISDS especially in forums where reform is on the agenda.102

6.	 CONCLUSION:

The call for ISDS reform have caught on and it is apparent that there is no 
turning back from this debate. It behoves Kenya to take an introspective 
look at her investment arbitration framework and consider the way 
forward with a view to establishing and entrenching her position on 
the international plane in a manner that is beneficial to the country, 
its citizens as well as a strategy to attract foreign direct investment and 
facilitate the economic development of the country.

99	 ICSID Convention – Article 14(1)
100	 ICSID Convention – Articles 62 and 63
101	 ICSID, Cooperation With Other Institutions (2021). Available at http://icsidfiles.worldbank.org/icsid/

icsid/staticfiles/Co-operation%20with%20Other%20Institutions.html. A list of Cooperating Centres is 
available at http://icsidfiles.worldbank.org/icsid/icsid/staticfiles/Coop_with_Oth_Inst.html [Last accessed 
on 8 April 2021]

102	 Xavier Karim Supra Ibid Note No.74 @pg.67
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Abstract

One of the global key drivers of development is investment, with most 
investors moving from the developed world to invest in the developing 
regions of the world which are rich in natural resources such as the 
African continent. These investment activities naturally come with 
disputes. However, most of these investors do not have faith in the 
ability of the domestic judicial system of the host countries to address 
these disputes if and when they arise. As a result, the key players put 
in place the investor state dispute settlement system to handle such 
disputes, a system that is designed to work to a large extent independent 
of the host country’s legal and institutional framework. However, most 
of the host countries which are mainly from the developing world have 
over the years complained that the investor state dispute settlement 
system is unfairly designed to favour the investors at the expense of the 
interests of the host states. Most of them have therefore been pushing 
for reforms. This paper explores the role of Africa in such reforms. It 
calls for a more active and meaningful involvement of African countries 
in the ISDS reforms debate as a way of ensuring that any continued 
use of ISDS does not adversely affect the development agenda of the 
African states and the continent in general. In addition, African countries 
must move from being investment rule-takers to being part of the rule 
makers. 

By Kariuki Muigua*

Africa’s Role in the Reform of International Investment law and 
the Investor State Dispute Settlement (ISDS) System 
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1.	 Introduction

The global economy is mainly driven by trade and investment carried 
out by both states and private companies in the form of Foreign 
Direct Investments.1 Most investors move from the developed world 
to invest in the developing regions of the world which are rich in 
natural resources such as the African continent, a continent endowed 
with immense natural and human resources as well as great cultural, 
ecological and economic diversity.2 These foreign investment activities 
naturally come with disputes. Thus, laws determine whether and 
how investments may be made in a specific country, the nature of the 
respective privileges of the non-national or foreign investors and the 
host country’s government.3 Considering that most of these foreign 
investors do not have faith in the ability of the domestic judicial system 
of the host countries to address these disputes if and when they arise4, 
the key players in international investment put in place the investor 
state dispute settlement system to handle such disputes, a system that is 
designed to work to a large extent independent of the host country’s 
legal and institutional framework.5 However, most of the host countries 
which are mainly from the developing world have over the years 
complained that the investor state dispute settlement system is unfairly 
designed to favour the investors at the expense of the interests of the 
host states.6 

1	 James E Anderson, Mario Larch and Yoto V Yotov, ‘Trade and Investment in the Global Economy’ 
(National Bureau of Economic Research 2017); Hezron M Osano and Pauline W Koine, ‘Role of Foreign 
Direct Investment on Technology Transfer and Economic Growth in Kenya: A Case of the Energy Sector’ 
(2016) 5 Journal of Innovation and Entrepreneurship 31. 

2	 ‘Africa: A Continent of Wealth, a Continent of Poverty’ (War on Want, 30 June 2015) <https://
waronwant.org/media/africa-continent-wealth-continent-poverty> accessed 13 August 2020; Ayodele 
Odusola, ‘Investing in Africa Is Sound Business and a Sustainable Corporate Strategy’ (Africa Renewal, 
20 August 2018) <https://www.un.org/africarenewal/web-features/investing-africa-sound-business-and-
sustainable-corporate-strategy> accessed 13 August 2020; ‘Poverty and Development in Africa’ <https://
www.globalpolicy.org/social-and-economic-policy/poverty-and-development/poverty-and-development-
in-africa.html> accessed 13 August 2020; Pippa Morgan and Yu Zheng, ‘Tracing the Legacy: China’s 
Historical Aid and Contemporary Investment in Africa’ (2019) 63 International Studies Quarterly 558. 

3	 Shirley Ayangbah and Liu Sun, ‘Comparative Study of Foreign Investment Laws: The Case of China and 
Ghana’ (2017) 3 Cogent Social Sciences 1355631. 

4	 Leon E Trakman, ‘Choosing Domestic Courts over Investor-State Arbitration: Australia’s Repudiation of the 
Status Quo’ (2012) 35 UNSWLJ 979. 

5	 ‘About ICSID | ICSID’ <https://icsid.worldbank.org/About/ICSID> accessed 13 August 2020. 
6	 TRALAC TRADE LAW CENTRE, ‘Investor-State Dispute Settlement in Africa and the AfCFTA Investment 

Protocol’ (tralac) <https://www.tralac.org/blog/article/13787-investor-state-dispute-settlement-in-africa-
and-the-afcfta-investment-protocol.html> accessed 13 August 2020. 
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According to the World Investment Report 2019, about 70 per cent of 
the publicly available arbitral decisions in 2018 were rendered in favour 
of the investor, either on jurisdiction or on the merits.7 Most of these 
developing world countries have therefore been pushing for reforms in 
the ISDS system.8 This paper explores the role of Africa in such reforms 
and the possible alternatives. 

2.	 The Investor State Dispute Settlement System: Prospects 
and Challenges

Notably, the foundations of the modern international investment 
regime were laid in the aftermath of World War II, where International 
Investment Agreements (IIAs) were meant to fill the legal gap left by the 
breakdown of colonial systems and in light of the expropriation policies 
adopted in many newly independent as well as communist states that 
often involved the denunciation of contracts between foreign investors 
and host countries.9 The traditional investment treaties therefore included 
a core of substantive provisions meant to ensure foreign investors are 
treated without discrimination and according to a general international 
minimum standard, are compensated in the case of expropriation, have 
the right to move investment-related capital freely in and out of the host 
country and also included provisions that required host states to honour 
investment contracts between investors and host states, provisions that 
still persist in modern investment treaties.10 

With the introduction of IIAs came Investment- State Dispute Settlement 
system (ISDS). This is because the majority of IIAs signed since the late 
1980s include investor–state dispute settlement mechanisms that, in cases 
of alleged breaches of IIA provisions, allow foreign investors to sue host 
states before an independent international tribunal without having to 

7	 United Nations Conference on Trade and Development, World investment report 2019: Special economic 
zones. UN, 2019, p.102.

8	 Axel Berger, ‘Developing Countries and the Future of the International Investment Regime’ [2015] 
Deutsche Gesellschaft fürInternationale Zusammenarbeit (GIZ) GmbH, Berlin < https://www.die-gdi.
de/uploads/media/giz2015-en-Study_Developing_countries_and_the_future_of_the_international_
investment_regime.pdf> accessed 13 August 2020.

9	 Axel Berger, ‘Developing Countries and the Future of the International Investment Regime’ [2015] 
Deutsche Gesellschaft fürInternationale Zusammenarbeit (GIZ) GmbH, Berlin < https://www.die-gdi.
de/uploads/media/giz2015-en-Study_Developing_countries_and_the_future_of_the_international_
investment_regime.pdf> accessed 13 August 2020, p.6.

10	 Ibid, p.6. 
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rely on the diplomatic protection of its home country.11 This was based 
on the idea that increased legal protection would stimulate foreign 
investment and thus lead to economic development.12 Technically, these 
treaties were created as a substitute for insufficient political and legal 
institutions in host countries.13 The IIAs offer a range of substantive 
rights and procedural guarantees to investors: the substantive rights 
offered include relative standard of treatment; National Treatment and 
Most Favored Nation Treatment; absolute standard of treatment; rules 
on expropriation and compensation; and transfers of capital and returns 
as well as restriction against performance requirements, while the 
procedural guarantees relate to the question of dispute settlement which 
is primarily done through international arbitration.14 The International 
Centre for Settlement of Investment Disputes (ICSID) and the Permanent 
Court of Arbitration (PCA) are the two primary institutional hosts for 
international investment arbitrations.15 

The most commonly used arbitration rules to govern the cases are 
produced by ICSID and the United Nations Commission on International 
Trade Law (UNCITRAL).16

Some consider ISDS as probably the most extensive arbitration 
mechanism in international law, with the intended aim of the ISDS 
mechanisms initially promoted by ICSID being to ‘depoliticise’ the 
resolution of investment-related disputes.17 In addition, ISDS is meant 
to ‘delocalise’ dispute resolution and allow foreign investors to bypass 

11	 Axel Berger, ‘Developing Countries and the Future of the International Investment Regime’ [2015] 
Deutsche Gesellschaft fürInternationale Zusammenarbeit (GIZ) GmbH, p.8. 

12	 Ibid, p.8; See also Gerald M Meier, ‘Legal-Economic Problems of Private Foreign Investment in Developing 
Countries’ (1966) 33 The University of Chicago Law Review 463; Pascal Liu and others, Trends and 
Impacts of Foreign Investment in Developing Country Agriculture: Evidence from Case Studies. (Food and 
Agriculture Organization of the United Nations (FAO) 2013); Matthias Görgen and others, Foreign Direct 
Investment (FDI) in Land in Developing Countries (GTZ 2009). 

13	 Axel Berger, ‘Developing Countries and the Future of the International Investment Regime’ [2015] 
Deutsche Gesellschaft fürInternationale Zusammenarbeit (GIZ) GmbH, Berlin, p.10. 

14	 Tabitha Kiriti, ‘Strategic Consultative Meeting on Reforming Bilateral Investment Treaties (BITs) in Kenya 
| WTO Chairs’ <http://wtochairs.org/kenya/outreach-activity/strategic-consultative-meeting-reforming-
bilateral-investment-treaties-bits> accessed 15 August 2020.

15	 Emma Aisbett and others, ‘Rethinking International Investment Governance: Principles for the 21st 
Century’ [2018] Rethinking International Investment Governance: Principles for the 21st Century (2018), 
p. 32. 

16	 Ibid, p. 32.
17	 Axel Berger, ‘Developing Countries and the Future of the International Investment Regime’ [2015] 

Deutsche Gesellschaft fürInternationale Zusammenarbeit (GIZ) GmbH, Berlin, pp. 15-16.
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the local court system of host states, thus allowing foreign investors to 
seek compensation for the alleged wrongdoings of host states without 
having to exhaust local remedies.18

Despite the earliest proponents of the ISDS system’s advantages, and as 
already pointed out, most of the developing world countries, especially 
in the African continent have in recent times complained about the unfair 
effects of the ISDS system on their domestic affairs.19 Specifically, African 
countries have raised concerns about the traditional investor-state dispute 
settlement (ISDS) system including: lack of legitimacy and transparency; 
exorbitant costs of arbitration proceedings and arbitral awards; 
inconsistent and flawed decisions; the system allows foreign investors 
to challenge legitimate public welfare measures of host states before 
international arbitration tribunals, and governments are concerned about 
their sovereignty or policy space as they have discouraged governments 
from adopting public welfare regulations, resulting in regulatory chill.20 
Regulatory chill is used to refer to a situation where governments do 
not enact or enforce legitimate regulatory measures due to concern 
about ISDS.21 It has been noted that using lawsuit threats as a bargaining 
chip, arbitration lawyers also encourage their clients to use the threat of 
investment disputes as a way to scare governments into submission.22 
In addition to the above challenges, divergent interpretation by arbitral 
tribunals of identical treaty clauses has also led to a fragmentation of 
ISDS case law, thereby undermining the confidence of many countries in 
the system. This lack of confidence has been exacerbated by the fact that 
cases are litigated and decided by a small professional community of 
arbitrators and counsels who generally hail from western countries and 
elite socio-economic backgrounds. Furthermore, the systematic use of 

18	 Ibid, p.16.
19	 GRAIN, ‘Stop the Unfair Investor-State Dispute Settlement against Africa’ <https://www.bilaterals.

org/?stop-the-unfair-investor-state> accessed 13 August 2020.
20	 TRALAC TRADE LAW CENTRE, ‘Investor-State Dispute Settlement in Africa and the AfCFTA Investment 

Protocol’ (tralac) <https://www.tralac.org/blog/article/13787-investor-state-dispute-settlement-in-africa-
and-the-afcfta-investment-protocol.html> accessed 13 August 2020; see also Michael D Nolan, ‘Challenges 
to the Credibility of the Investor-State Arbitration System’ American University Business Law Review, Vol. 
5, No. 3, 429 <https://papers.ssrn.com/abstract=3157420> accessed 13 August 2020. 

21	 Tanaya Thakur, ‘Reforming the Investor-State Dispute Settlement Mechanism and the Host State’s Right 
to Regulate: A Critical Assessment’ [2020] Indian Journal of International Law <https://doi.org/10.1007/
s40901-020-00111-2> accessed 13 August 2020. 

22	 Kavaljit Singh and Burghard Ilge, ‘Rethinking Bilateral Investment Treaties: Critical Issues and Policy 
Choices’ [2016] New Delhi: Both Ends, Madhyam, Centre for Research on Multinational Corporations 
< https://www.somo.nl/wp-content/uploads/2016/03/Rethinking-bilateral-investment-treaties.pdf > 
accessed 13 August 2020, p. 248. 
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ISDS has excluded national courts from the process of hearing disputes 
involving public law/policy matters.23

Notably, in a number of high-profile ISDS cases, host countries have 
been sued by foreign investors on the basis of a seemingly outdated 
treaty signed decades previously.24 It is documented that there has 
been an unprecedented boom in the number of claims against African 
countries where, between 2013 and 2019 only, African States have been 
hit by a total of 109 recorded investment treaty arbitration claims which 
represents about 11% of all known investor-state disputes worldwide.25

It has also been noted that the sharp increase in the number of ISDS 
related cases filed between 1987 and 2014 took many countries by 
surprise, with developed countries having started to recalibrate the 
contents of their IIAs, and developing countries generally stopping 
to sign new treaties or even beginning to terminate existing ones.26 
Indeed, as a result of the highlighted concerns raised by the developing 
countries, some states such as Indonesia and South Africa have gone as 
far as unilaterally terminating IIAs on a larger scale.27

Some players view ISDS as a system that “threatens domestic sovereignty 
by empowering foreign corporations to bypass domestic court systems” 
and “weakens the rule of law.”’28 The United Nations Conference on 
Trade and Development (UNCTAD) observes that national investment 
laws operate within a complex web of domestic laws, regulations and 
policies that relate to investment (e.g. competition, labour, social, 
taxation, trade, finance, intellectual property, health, environmental, 

23	 Emma Aisbett and others, ‘Rethinking International Investment Governance: Principles for the 21st 
Century’ [2018] Rethinking International Investment Governance: Principles for the 21st Century (2018), 
p. 33. 

24	 Axel Berger, ‘Developing Countries and the Future of the International Investment Regime’ [2015] 
Deutsche Gesellschaft fürInternationale Zusammenarbeit (GIZ) GmbH, p.6.

25	 GRAIN, ‘Stop the Unfair Investor-State Dispute Settlement against Africa’ <https://www.bilaterals.
org/?stop-the-unfair-investor-state> accessed 13 August 2020. 

26	 Axel Berger, ‘Developing Countries and the Future of the International Investment Regime’ [2015] 
Deutsche Gesellschaft fürInternationale Zusammenarbeit (GIZ) GmbH, p.8.

27	 Ibid, p.8.
28	 Michael D Nolan, ‘Challenges to the Credibility of the Investor-State Arbitration System’ American 

University Business Law Review, Vol. 5, No. 3, 429 <https://papers.ssrn.com/abstract=3157420> 
accessed 13 August 2020. 
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culture).29 However, most of the times, it is the enforcement of these 
domestic laws against them that the foreign investors seek to challenge 
before the investor-state arbitration tribunals when they do not favour 
them or would result in higher operating costs.30

 
Taking Kenya as an example, Kenya has been sued before international 
investment arbitration tribunals based on its Bilateral Investment Treaty’s 
(BITs) commitments.31 In 2013, when Kenya considered new changes in 
the mining sector to ensure its people benefit from its mineral resources, 
some investors sued the Government. In Cortec Mining Kenya Limited, 
Cortec (Pty) Limited, and Stirling Capital Limited v. Republic of Kenya32, 
the claimants, Cortec Mining Kenya Limited (CMK), a private company 
constituted in Kenya, and its majority shareholders, Cortec (PTY) Limited 
and Stirling Capital Limited, two British holding companies, began to 
invest in a mining project in a niobium and rare earths exploration project 
located at Mrima Hill in Kenya in 2007, and obtained their Special 
Prospecting License (SPL 256) in 2008, which expired in December 2014 
after two renewals. According to the investors, they were also granted 
Special Mining License 351 (SML 351) in March 2013 based on SPL 
256.33 However, in August 2013, the newly elected Kenyan government 
investigated and suspended several hundred “transition period” mining 
licences, including the investors’ SML 351, due to “complaints regarding 
the process.” According to the investors, this amounted to a revocation 
of their licence.34 In 2015, the investors filed a request for an investor-

29	 United Nations Conference on Trade and Development, World Investment Report 2018(United Nations, 
2018), p. 106 <https://unctad.org/en/PublicationsLibrary/wir2018_en.pdf>  Accessed 15 August 2020. 

30	 Gabrielle Kaufmann-Kohler and Michele Potestà, ‘The Interplay Between Investor-State Arbitration 
and Domestic Courts in the Existing IIA Framework’ in Gabrielle Kaufmann-Kohler and Michele Potestà 
(eds), Investor-State Dispute Settlement and National Courts: Current Framework and Reform Options 
(Springer International Publishing 2020) <https://doi.org/10.1007/978-3-030-44164-7_3> accessed 
15 August 2020; ‘Issues in International Trade: A Legal Overview of Investor-State Dispute Settlement’ 
<https://www.everycrsreport.com/reports/R43988.html> accessed 15 August 2020; GRAIN, ‘Investor–
State Dispute Settlement Using the ECOWAS Court of Justice: An Analysis and Some Proposals’ <https://
bilaterals.org/?investor-state-dispute-settlement-41351> accessed 15 August 2020. 

31	 For a list of Kenya’s BITs, see ‘Mapping of IIA Content | International Investment Agreements Navigator 
| UNCTAD Investment Policy Hub’ <https://investmentpolicy.unctad.org/international-investment-
agreements/iia-mapping> accessed 15 August 2020. 

32	  Cortec Mining Kenya Limited, Cortec (Pty) Limited and Stirling Capital Limited v. Republic of Kenya, ICSID 
Case No. ARB/15/29. 

33	 ‘Kenya Prevails in BIT Arbitration: British Investors’ Claims Dismissed Due to the Absence of Environmental 
Impact Assessment – Investment Treaty News’ <https://cf.iisd.net/itn/2018/12/21/kenya-prevails-in-bit-
arbitration-british-investors-claims-dismissed-due-to-the-absence-of-environmental-impact-assessment-
xiaoxia-lin/> accessed 15 August 2020. 

34	 Ibid. 
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state arbitral tribunal established under a Bilateral Investment Treaty 
(BIT), where they claimed that Kenya’s revocation of their SML 351 
(their “key asset”) constituted a direct expropriation contrary to the 
United Kingdom–Kenya BIT.35 

The Kenyan Government’s position was that “there was no expropriation 
of the “purported licence [SML 351]” by the Government because the 
licence was void ab initio for illegality and did not exist as a matter of 
law, as held by the Courts in Kenya. As a result, the Government argued, 
“where there is no protected investment, there can be no expropriation.”36

The International Centre for Settlement of Investment Disputes (ICSID) 
Tribunal held it lacked jurisdiction to hear a dispute concerning a 
mining project that the tribunal found did not comply with domestic 
environmental law.37 The tribunal thus confirmed that both the ICSID 
Convention and the BIT protected only “lawful investments”. It held 
that non-compliance with the protective regulatory framework was 
a serious breach.”38 Concluding both on jurisdiction and merits that 
SML 351 was not a protected investment, the tribunal dismissed all of 
the investors’ claims. The tribunal ordered the investors to pay half of 
the costs claimed by Kenya, in view of the unsupported “corruption 

35	 Agreement between the Government of the United Kingdom of Great Britain and Northern Ireland and 
the Government of the Republic of Kenya for the Promotion and Protection of Investments, dated 13 
September 1999; ‘Kenya Prevails in BIT Arbitration: British Investors’ Claims Dismissed Due to the Absence 
of Environmental Impact Assessment – Investment Treaty News’ <https://cf.iisd.net/itn/2018/12/21/kenya-
prevails-in-bit-arbitration-british-investors-claims-dismissed-due-to-the-absence-of-environmental-impact-
assessment-xiaoxia-lin/> accessed 15 August 2020; see also Lorenzo Cotula and James T Gathii, ‘Cortec 
Mining Kenya Limited, Cortec (Pty) Limited, and Stirling Capital Limited v. Republic of Kenya’ (2019) 113 
American Journal of International Law 574. 

36	 Para. 4, Cortec Mining Kenya Limited, Cortec (Pty) Limited and Stirling Capital Limited v. Republic of 
Kenya; see also Cortec Mining Kenya Limited v Cabinet Secretary Ministry of Mining & 9 others [2015] 
eKLR , ELC NO. 195 OF 2014 (Formerly Misc. Application No. 298 Of 2013 (JR); Cortec Mining Kenya 
Limited v Cabinet Secretary Ministry of Mining & 9 others [2017] eKLR, Civil Appeal 105 of 2015. At the 
High Court stage, the trial court held as follows: ‘A party who flouts the law to gain an advantage cannot 
expect that the court will aid him to sustain the advantageous position that he acquired through the 
violation of the law.  The acquisition by the Applicant of the Mining Licence was not in compliance with 
the law and the licence was void abinitio and liable to be revoked.  The 1st Respondent had a duty and 
obligation in the interest of the public to have the licence revoked’. 

	 Notably, while the Tribunal held that it was not bound by the decision of the Kenyan courts but it had 
reached the independent conclusion that SML 351 was void (para 11, Cortec Mining Kenya Limited, Cortec 
(Pty) Limited, and Stirling Capital Limited v. Republic of Kenya’). 

37	 Lorenzo Cotula and James Gathii, ‘Cortec Mining Kenya Limited, Cortec (Pty) Limited, and Stirling Capital 
Limited v. Republic of Kenya’ (2019) 113 American Journal of International Law 574. 

38	 ‘Kenya Prevails in BIT Arbitration: British Investors’ Claims Dismissed Due to the Absence of Environmental 
Impact Assessment – Investment Treaty News’ <https://cf.iisd.net/itn/2018/12/21/kenya-prevails-in-bit-
arbitration-british-investors-claims-dismissed-due-to-the-absence-of-environmental-impact-assessment-
xiaoxia-lin/> accessed 15 August 2020. 



					          | 105

objection” allegation and other blameful conduct by Kenya during the 
arbitral proceedings.39

The Claimants in the Cortec case have, however, since applied for 
annulment of the award,40 seeking partial annulment of the Award on 
two grounds: (i) that the Tribunal manifestly exceeded its powers (ICSID 
Convention, Article 52 (1)(b))’ and (ii ) that the Tribunal failed to state 
the reasons on which the Award was based (ICSID Convention, Article 
52(1)(e)).41

Notably, whatever the outcome of the pending application, the award 
raised significant issues of public international law, including how 
questions of investor compliance are considered in investor-state dispute 
settlement and the legal implications of investor noncompliance.42 Should 
the Claimants in this case succeed in their application for annulment, it is 
likely to add to the complexities surrounding the ability of host countries 
to regulate the investors’ activities that are likely to interfere with their 
duties under the sustainable development agenda and other regulatory 
laws, relating to human rights, economic, social and environmental 
concerns.43   Thus, the abuse of Investor State Dispute Settlement System 
by the foreign investors and the adverse effects on host countries go 
beyond the huge financial burdens that it can potentially place on 
the losing state to affect its sovereign ability to regulate the investors’ 
activities in protection of public interests and welfare as well as meeting 
its sustainable development goals.44 

39	 Ibid.
40	 Cortec Mining Kenya Limited, Cortec (Pty) Limited and Stirling Capital Limited v. Republic of Kenya (ICSID 

Case No. ARB/15/29), Application for Annulment, 15 February 2019, ‘Case Details | ICSID’ <https://icsid.
worldbank.org/cases/case-database/case-detail?CaseNo=ARB/15/29> accessed 15 August 2020. 

41	 Cortec Mining Kenya Limited, Cortec (Pty) Limited and Stirling Capital Limited v. Republic of Kenya (ICSID 
Case No. ARB/15/29), Application for Annulment, 15 February 2019, para. 2. 

42	 Lorenzo Cotula and James Gathii, ‘Cortec Mining Kenya Limited, Cortec (Pty) Limited, and Stirling Capital 
Limited v. Republic of Kenya’ (2019) 113 American Journal of International Law 574. 

43	 Hans Christiansen, Foreign Direct Investment for Development: Maximising Benefits, Minimising Costs 
(Organization for Economic 2002); Mohammed Aminu Aliyu, ‘Foreign Direct Investment and the 
Environment: Pollution Haven Hypothesis Revisted’. 

44	 Ridi, Niccolò. Shifting paradigms in international investment law: more balanced, less isolated, increasingly 
diversified. Vol. 27, no. 2. UK: Oxford University Press, 2016; Emma Aisbett and others, ‘Rethinking 
International Investment Governance: Principles for the 21st Century’ [2018] Rethinking International 
Investment Governance: Principles for the 21st Century (2018).
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3.	 Reforming the Investor State Dispute Settlement System

It is worth pointing out that the influx in the number of ISDS cases filed 
by private investors is not only directed at the developing countries only 
but is also affecting middle income countries as well as the developed 
countries.45 However, the bulk of these cases still involve developing 
countries as the respondents.46 More countries and policy makers have 
therefore been calling for reforms to the ISDS system which is still largely 
viewed as more investor friendly at the expense of the hosts’ countries’ 
interests.47  

It has been observed that the trend towards more balanced IIAs was, 
incidentally, started by the United States (US) and its North American Free 
Trade Agreement (NAFTA) partners, Canada and Mexico, in response to 
a number of high-profile ISDS cases, where the three NAFTA countries 
introduced a number of pioneering provisions that aimed to recalibrate 
the relationship between investment protection and the regulatory 
policy space of host countries.48 The recalibration of IIAs sought to 
increase governmental policy space relating to the regulation of foreign 

45	 UNCTAD, “Investor–State Dispute Settlement Cases Pass the 1,000 Mark: Cases And Outcomes In 2019,” 
IIA Issue Note, Issue 2, July 2020 < https://unctad.org/en/PublicationsLibrary/diaepcbinf2020d6.pdf > 
accessed 13 August 2020. 

46	 ‘Fact Sheet on Investor–State Dispute Settlement Cases in 2018 | Publications | UNCTAD Investment 
Policy Hub’ <https://investmentpolicy.unctad.org/publications/1202/fact-sheet-on-investor-state-dispute-
settlement-cases-in-2018> accessed 13 August 2020. 

47	 Menu, An Action. “Reforming the International Investment Regime: An Action Menu” Chapter 15: 
World Investment Report 2015: Reforming International Investment Governance  < https://unctad.org/
en/PublicationChapters/wir2015ch4_en.pdf> accessed 13 August 2020; Gaukrodger, D. and K. Gordon 
(2012), “Investor-State Dispute Settlement: A Scoping Paper for the Investment Policy Community”, 
OECD Working Papers on International Investment, 2012/03, OECD Publishing < http://www.oecd.org/
investment/investment-policy/WP-2012_3.pdf> accessed 13 August 2020; Hancock, Angus. “A Dispute 
about Disputes: New Zealand and the Future of ISDS.” (2018) < https://www.otago.ac.nz/law/research/
journals/otago716076.pdf> accessed 13 August 2020; Emma Aisbett, Bernali Choudhury, Olivier de 
Schutter, FrankGarcia, James Harrison, Song Hong, Lise Johnson, Mouhamadou Kane, SantiagoPeña, 
Matthew Porterfield, Susan Sell, Stephen E. Shay, and Louis T. Wells,Rethinking International Investment 
Governance: Principles for the 21st Century(2018) <http://ccsi.columbia.edu/files/2018/09/Rethinking-
Investment-Governance-September-2018.pdf> accessed 13 August 2020; Kavaljit Singh and Burghard Ilge, 
‘Rethinking Bilateral Investment Treaties: Critical Issues and Policy Choices’ [2016] New Delhi: Both Ends, 
Madhyam, Centre for Research on Multionational Corporations; Emma Aisbett and others, ‘Rethinking 
International Investment Governance: Principles for the 21st Century’ [2018] Rethinking International 
Investment Governance: Principles for the 21st Century (2018); Anthea Roberts, ‘UNCITRAL and ISDS 
Reforms: What Are States’ Concerns?’ (EJIL: Talk!, 5 June 2018) <https://www.ejiltalk.org/uncitral-and-
isds-reforms-what-are-states-concerns/> accessed 13 August 2020; Thomas Dietz, Marius Dotzauer and 
Edward S Cohen, ‘The Legitimacy Crisis of Investor-State Arbitration and the New EU Investment Court 
System’ (2019) 26 Review of International Political Economy 749. 

48	 Axel Berger, ‘Developing Countries and the Future of the International Investment Regime’ [2015] 
Deutsche Gesellschaft fürInternationale Zusammenarbeit (GIZ) GmbH, p.8. 
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investors featuring a more restrictive definition of the investments 
covered, fair and equitable treatment clauses that do not require more 
beneficial treatment than is granted by customary international law, and 
a more constrained meaning of indirect expropriation.49 With regard 
to the ISDS mechanism, the US introduced transparency requirements 
for arbitral proceedings and provisions aimed at preventing the filing 
of ‘frivolous’ claims, and it also strengthened the role of non-disputing 
parties.50

In 2017, the United States announced it would seek to excise the investor-
state dispute settlement from NAFTA, and in 2015, the European 
Commission declared that an investor-state dispute settlement is not 
suited to resolution of investment treaty disputes, and it began publicly 
pursuing development of alternative models.51

According to the United Nations Conference on Trade and 
Development’s(UNCTAD’s) World Investment report 2019, forward-
looking  international investment agreements reform  is  well  under  
way  and  involves  countries  at  all  levels  of  development and from all 
geographical regions, and with almost all the treaties concluded in 2018 
containing a large number of reform features.52 Some of the reforms 
are sustainable development-oriented, meant to take into account the 
sustainable development goals and aspirations.53 The UNCTAD  Reform  
Package  for  the  International  Investment  Regime  sets  out  five  action  
areas which include:  safeguarding the right to regulate, while providing 
protection; reforming investment dispute settlement;  promoting  
and  facilitating  investment;  ensuring  responsible  investment;  and  
enhancing systemic consistency.54

49	 Axel Berger, ‘Developing Countries and the Future of the International Investment Regime’ [2015] 
Deutsche Gesellschaft fürInternationale Zusammenarbeit (GIZ) GmbH, p.9.

50	 Ibid, p.9.
51	 Emma Aisbett and others, ‘Rethinking International Investment Governance: Principles for the 21st 

Century’ [2018] Rethinking International Investment Governance: Principles for the 21st Century (2018), 
p. 26.

52	 United Nations Conference on Trade and Development, World investment report 2019: Special economic 
zones. UN, 2019, p. 104.

53	 Ibid, p. 104.
54	 Ibid, p. 104.
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UNCTAD’s World Investment Report 2019 has also pointed out that 
Investor–State arbitration continues to be controversial, spurring debate 
in the investment and development community and the public at 
large. As such, it has identified five  principal  approaches  which have 
emerged  from  IIAs  signed  in  2018:  (i)  no  ISDS,  (ii)  a  standing  ISDS  
tribunal,  (iii)  limited  ISDS,  (iv) improved ISDS procedures and (v) an 
unreformed ISDS mechanism.55 In these principal approaches to ISDS, 
used alone or in combination:56 

i.	 No ISDS: 
The treaty does not entitle investors to refer their disputes with the host 
State to international arbitration (either ISDS is not covered at all or it 
is subject to the State’s right to give or withhold arbitration consent for 
each specific dispute, in the form of the so-called “case-by-case consent”) 
(four IIAs entirely omit ISDS and two IIAs have bilateral ISDS opt-outs 
between specific parties).57

ii.	 Standing ISDS tribunal: 
The treaty replaces the system of ad hoc investor–State arbitration and 
party appointments with a standing court-like tribunal (including an 
appellate level), with members appointed by contracting parties for a 
fixed term (one IIA).58

iii.	Limited ISDS: 
The treaty may include a requirement to exhaust local judicial remedies 
(or to litigate in local courts for a prolonged period) before turning 
to arbitration, the narrowing of the scope of ISDS subject matter (e.g. 
limiting treaty provisions subject to ISDS, excluding policy areas from 
the ISDS scope) and/or the setting of a time limit for submitting ISDS 
claims (19 IIAs).59

55	 United Nations Conference on Trade and Development, World investment report 2019: Special economic 
zones. UN, 2019, p. 106. 

56	 United Nations Conference on Trade and Development, World investment report 2019: Special economic 
zones. UN, 2019, p. 106.

57	 World investment report 2019: Special economic zones. UN, 2019, p. 106.
58	 World investment report 2019: Special economic zones. UN, 2019, p. 106.
59	 World investment report 2019: Special economic zones. UN, 2019, p. 106.
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iv.	Improved ISDS procedures:
The treaty preserves the system of investor–State arbitration but with 
certain important modifications. Among other goals, such modifications 
may aim at increasing State control over the proceedings, opening 
proceedings to the public and third parties, enhancing the suitability 
and impartiality of arbitrators, improving the efficiency of proceedings 
or limiting the remedial powers of ISDS tribunals (15 IIAs).60

v.	 Unreformed ISDS mechanism:
The treaty preserves the basic ISDS design typically used in old-generation 
IIAs, characterized by broad scope and lack of procedural improvements 
(six IIAs).61

Following the above highlighted approaches, countries therefore have 
a number of options to choose from while negotiating their IIAs with 
foreigners. They can settle on the approach that most favours their 
domestic interests while participating in international investments 
development.

4.	 Role of Africa in the Reform of Investor state dispute 
settlement System: Way Forward

Some authors have argued that African governments should maximize 
foreign investments by: eliminating corruption; improving safety and 
security; strengthening macroeconomic environment, investing in 
quality education and skill development in science, technology and 
innovation; and avoiding a ‘race to the bottom’ syndrome, that gives 
unnecessary tax holidays and waivers to foreign companies.62 However, 
as already pointed out, some African states such as South Africa have 
already started terminating their IIAs in favour of more favourable 
dispute settlement forums, such as State-State arbitration.63  Thus, while 
some states decide to opt out of ISDS system in favour of domestic courts 

60	 World investment report 2019: Special economic zones. UN, 2019, p. 106.
61	 Ibid, p. 106.
62	 Ayodele Odusola, ‘Investing in Africa Is Sound Business and a Sustainable Corporate Strategy’ (Africa 

Renewal, 20 August 2018) <https://www.un.org/africarenewal/web-features/investing-africa-sound-
business-and-sustainable-corporate-strategy> accessed 13 August 2020.

63	 Tanaya Thakur, ‘Reforming the Investor-State Dispute Settlement Mechanism and the Host State’s Right 
to Regulate: A Critical Assessment’ [2020] Indian Journal of International Law <https://doi.org/10.1007/
s40901-020-00111-2> accessed 13 August 2020.
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or regional bodies, others prefer initiating reforms to their obligations 
under IIAs.64

Some authors have suggested that some of the ways in which ISDS can 
be made more responsive to the concerns raised would be making 
the system more transparent, forming a clear standard of review, and 
establishing a permanent arbitration forum or creating an appellate 
mechanism in order to strike a balance between investment protection 
and protecting the host states’ right to regulate.65 The appellate 
mechanism especially would be useful in addressing the concern regarding 
substantive inconsistency between arbitral decisions in investment treaty 
arbitration.66

a.	 To Retain ISDS or not?

As already pointed, the mechanism allowing private investors to submit 
investment claims to international arbitration has come under increasing 
public scrutiny, with several actors criticizing its lack of legitimacy.67 
UNCTAD’s World Investment Report 2019 has also pointed out that 
Investor–State arbitration continues to be controversial, spurring debate 
in the investment and development community and the public at large. 
As already discussed above, it has identified five  principal  approaches  
which have emerged  from  IIAs  signed  in  2018:  (i)  no  ISDS,  (ii)  
a  standing  ISDS  tribunal,  (iii)  limited  ISDS,  (iv) improved ISDS 
procedures and (v) an unreformed ISDS mechanism.68 While it may not 
be possible yet to for African countries to agree on a single approach 
to these reforms, countries have these options to choose from while 
negotiating their IIAs with foreigners depending on their negotiating 
power, concerns and development needs.  

  

64	 Ibid. 
65	 International Bar Association, ‘Consistency, efficiency and transparency in investment treaty arbitration,’ A 

report by the IBA Arbitration Subcommittee on Investment Treaty Arbitration, November 2018. 
66	 Ibid. 
67	 Andrea Bjorklund, Yarik Kryvoi and Jean-Michel Marcoux, ‘Investment Promotion and Protection in the 

Canada-UK Trade Relationship’ [2018] Available at SSRN 3312617, p.v.
68	 United Nations Conference on Trade and Development, World investment report 2019: Special economic 

zones. UN, 2019, p. 106. 



					          | 111

b.	 ‘Africanization’ of International Investment Law: 
Empowerment of Regional Dispute Settlement Bodies

In addition to the reform efforts going at the international arena, there 
have been efforts by the African Union aimed at what has come to 
be popularly known as ‘Africanization’ of international investment law. 
The first step towards this was evidenced by the drafting of Pan-African 
Investment Code69, whose main objective is to promote, facilitate and 
protect investments that foster the sustainable development of each 
Member State, and in particular, the Member State where the investment 
is located.70 The Code is meant to apply as a guiding instrument to 
Member States as well as investors and their investments in the territory 
of Member States as defined by this Code.71 In addition, this Code is 
meant define the rights and obligations of Member States as well as 
investors, and principles prescribed therein.72

The Pan-African Investment Code is hailed as the first continent-wide 
African model investment treaty elaborated under the auspices of the 
African Union, drafted from the perspective of developing and least-
developed countries with a view to promote sustainable development.73 
In an attempt to make investment activities by foreigners more responsive 
to the sustainable development needs of African states, the Code has 
introduced some of innovative features such as the reformulation of 
traditional investment treaty provisions and the introduction of direct 
obligations for investors.74 If adopted, this Code could potentially 
contribute to the reforms of the international and regional investment 
regimes. 

69	 African Union Commission, Draft Pan-African Investment Code, Draft, December, 2016 < https://au.int/
sites/default/files/documents/32844-doc-draft_pan-african_investment_code_december_2016_en.pdf > 
Accessed 13 August 2020.

70	 Pan-African Investment Code, Article 1.
71	 Ibid, Article 2(1).
72	 Ibid, Article 2(2).
73	 Makane Moïse Mbengue and Stefanie Schacherer, ‘The “Africanization” of International Investment Law: 

The Pan-African Investment Code and the Reform of the International Investment Regime’ (2017) 18 The 
Journal of World Investment & Trade 414. 

74	 Ibid.
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Some commentators within the Continent have also proposed that 
setting up of regional courts is the way to go. For instance, in relation 
to the West African region, it has been suggested that for States in West 
Africa there might already exist a ready-made investment tribunal in 
the form of the Court of Justice of the Economic Community of West 
African States (ECOWAS).75 To the proponents of this position, all that 
is required is to activate the arbitral jurisdiction of the ECOWAS Court 
of Justice, considered the most successful of the African sub-regional 
courts, and extend its jurisdiction to cover investor-state jurisdiction.76 
This, it has been argued, given the present widespread dissatisfaction 
with investor–State dispute settlement, can provide an alternative 
to arbitration that is already up and running and would also help to 
cement African States’ role as ‘investment rule-makers’ rather than ‘rule-
takers’.77 This approach may also be duplicated in relation to the other 
regional courts such as the East African Court of Justice.78 Currently, the 
African countries trade in terms of blocks, with States forming Regional 
Economic Communities (RECs) such as the East African Community 
(EAC), Economic Community of West African States (ECOWAS) and 
Southern African Development Community (SADC).79 The debate is still 
ongoing with emergence of discourse on a possibility of a continental 
approach to the investment debate with the drafting of such instruments 
as the Pan African Investment Code80 and the African Continental Free 
Trade Agreement.81

75	 GRAIN, ‘Investor–State Dispute Settlement Using the ECOWAS Court of Justice: An Analysis and Some 
Proposals’ <https://bilaterals.org/?investor-state-dispute-settlement-41351> accessed 15 August 2020. 

76	 Ibid. 
77	 Ibid; See also ‘Rule-Takers or Rule-Makers? A New Look at African Bilateral Investment Treaty Practice’ 

<https://www.researchgate.net/publication/314518756_Rule-Takers_or_Rule-Makers_A_New_Look_at_
African_Bilateral_Investment_Treaty_Practice> accessed 15 August 2020.

78	 See Muigua, K., Book Chapter: ‘Effectiveness of Arbitration Institutions in East Africa,’ in Onyema, E. (ed), 
The Transformation of Arbitration in Africa: The Role of Arbitral Institutions, (Kluwer Law International, 
The Netherlands, 2016). 

79	 Muigua, Kariuki, “Investment-Related Dispute Settlement under the African Continental Free Trade 
Agreement: Promises and Challenges.”< http://kmco.co.ke/wp-content/uploads/2020/06/Investment-
Related-Dispute-Settlement-under-the-African-Continental-Free-Trade-Agreement-Promises-and-Challenges-
Kariuki-Muigua-June-2020.pdf > Accessed 15 August 2020.

80	 African Union Commission, Draft Pan-African Investment Code, Draft, December, 2016
81	 Muigua, Kariuki, “Investment-Related Dispute Settlement under the African Continental Free Trade 

Agreement: Promises and Challenges.”
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c.	 Capacity Building in Investment Knowledge and 
Expertise 

While some commentators often argue that the lopsided relations 
in investment law negotiations that characterise the developed-
developing world relations, others have argued that in contrast to 
North-South relations, negotiation outcomes seem to be shaped more 
by expert knowledge than by power asymmetries.82 This, they have 
argued, is evidenced by a situation where powerful states like Egypt 
fail to dominate negotiations, while small-island-state Mauritius with 
its strategic investment policy agenda succeeds in setting the terms 
of investment agreements.83 It has been observed that the foreign 
companies operating in Africa often have high bargaining power in 
the negotiations due to their influential position and backing from 
their governments. On the other hand, African governments have low 
bargaining power in these contracts or agreements because they are less 
influential.84 They are more flexible in negotiations than their foreign 
counterparts. In exchange, they end up giving what rightfully belongs 
to the people to foreigners.85 There is a need for African countries to 
fight corruption, which often affect these negotiations and enforcement 
of domestic laws.86 

82	 ‘Rule-Takers or Rule-Makers? A New Look at African Bilateral Investment Treaty Practice’ <https://www.
researchgate.net/publication/314518756_Rule-Takers_or_Rule-Makers_A_New_Look_at_African_Bilateral_
Investment_Treaty_Practice> accessed 15 August 2020. 

83	 Ibid; See also ‘Investing In Mauritius – Foreign Investment And Business Activity - Government, Public 
Sector - Mauritius’ <https://www.mondaq.com/inward-foreign-investment/560050/investing-in-
mauritius-foreign-investment-and-business-activity> accessed 15 August 2020; Zafar, Ali. “Mauritius: An 
economic success story.” Yes Africa can: Success stories from a dynamic continent (2011): 91-106; Sobhee, 
Sanjeev K. “The economic success of Mauritius: lessons and policy options for Africa.” Journal of Economic 
Policy Reform 12, no. 1 (2009): 29-42; Kalinichenko, Liudmila N., and Zinaida Novikova. “Mauritius: 
africa’s business and financial centre.” Asia and Africa today 4 (2020): 60-66.

84	 Jr Louis T. Wells, ‘Negotiating with Third World Governments’ [1977] Harvard Business Review 
<https://hbr.org/1977/01/negotiating-with-third-world-governments> accessed 16 August 2020; Rasmus 
Hundsbæk Pedersen, ‘The Politics of Oil, Gas Contract Negotiations in Sub-Saharan Africa’ (Danish 
Institute for International Studies 2014) <https://www.jstor.org/stable/resrep15998> accessed 16 August 
2020; R Harrison Wagner, ‘Economic Interdependence, Bargaining Power, and Political Influence’ (1988) 
42 International Organization 461; ‘Mining to Profit Africa’s People’ (Africa Renewal, 15 April 2009) 
<https://www.un.org/africarenewal/magazine/april-2009/mining-profit-africa%E2%80%99s-people> 
accessed 16 August 2020.

85	 Africa Development Bank, “Resource companies ripping-off Africa”-AFDB Chief < http://uk.reuters.com/
Art./2013/06/16/uk-africa-economy-idUKBRE95F0EH20130616 > Accessed 15 August 2020. 

86	 See World Duty Free Company Limited v. Kenya, ICSID Case No. ARB (AF)/00/7, Award (4 October 
2006) and Cortec Mining Kenya Limited, Cortec (Pty) Limited and Stirling Capital Limited v. Republic of 
Kenya, ICSID Case No. ARB/15/29. In both cases, there were allegations of corruption by high ranking 
Kenyan officials. While the World Duty case was not based on any Treaty, it shows how corruption can 
affect the country’s ability to attract genuine investment by foreigners. 
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The World Investment Report 2018 outlines challenges arising from 
the policy making interaction between IIAs and the national legal 
framework for investment as follows: policymakers in charge of national 
and international investment policies might be operating in silos and 
create outcomes that are not mutually supportive or, worse, conflicting; 
incoherence (e.g. between a clearly defined Fair and Equitable Treatment 
(FET) clause in one or several IIAs and a broad FET clause in an 
investment law) may have the effect of rendering IIA reform ineffective; 
and incoherence between investment laws and IIAs may also create 
Investor-state dispute settlement (ISDS)-related risks when national laws 
include advance consent to international arbitration as the means for 
the settlement of investor-State disputes, which could result in parallel 
proceedings.87 It has also been observed that post-2000, investors have 
increasingly relied on expansive interpretations of vaguely-drafted 
provisions in IIAs, national investment laws, investment contracts, and 
the dispute resolution provisions contained within such agreements, to 
sue host states for alleged violations of treaty or contractual obligations. 
This practice of “contract, treaty and forum shopping” has contributed 
to the multiplication of ISDS cases.88 In addition, litigants place their 
court cases in the court system perceived most likely to find in their 
favour, thus affecting the legitimacy of the whole ISDS system.89

There is therefore a need for the African Governments to invest in 
highly knowledgeable experts while negotiating and drafting the 
terms of investment agreements in order to ensure that the resultant 
documents are not only non-ambiguous but also guarantee that they do 
not adversely affect their ability to regulate the investment activities and 
enforcement of domestic laws. 

87	 United Nations Conference on Trade and Development, World Investment Report 2018 (United Nations, 
2018), p.107. 

88	 Emma Aisbett and others, ‘Rethinking International Investment Governance: Principles for the 21st 
Century’ [2018] Rethinking International Investment Governance: Principles for the 21st Century (2018), 
p. 32. 

89	 Ibid, p. 32.
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5.	 Conclusion

As it has been highlighted above, IIAs grant extensive rights to a wide 
range of foreign investors against host states, without imposing any 
reciprocal obligations on those investors. Where broader concerns 
such as human rights or sustainable development90 are included within 
IIAs, they do not, for the most part, demand action from investors or 
states. As a result, the legal framework for investment operates on an 
understanding of justice where fairness to investors is the dominant 
principle.91

As a result, there is a growing international consensus that more is needed 
from international investment treaties and the regime in general, if they 
are to have a meaningful future, or any future at all, and this consensus is 
increasingly revolving around the sustainable development paradigm.92 
As it has been demonstrated in this paper, the traditional approach to 
ISDS and investment law as adopted in the earlier investment agreements 
has continually been criticized especially by the developing countries as 
giving private investors unfair advantage to challenge domestic public 
policies of the host countries. This is because from its earliest origins, 
investment law has often been regarded as an isolated regime intended 
to ensure investors’ benefits.93

In order to overcome the mechanism allowing private investors to submit 
investment claims to international arbitration, some policy-makers 
and negotiators have responded to these criticisms through various 
approaches included in recent IIAs and model agreements, namely: 
a reformed investor-state dispute settlement mechanism through the 
inclusion of new provisions, a return to diplomatic protection and state-
to-state arbitration, reliance on domestic courts, Alternative Dispute 
Resolution Mechanisms, hybrid approaches, and an investment court 

90	 UN General Assembly, Transforming our world : the 2030 Agenda for Sustainable Development, 21 
October 2015, A/RES/70/1.

91	 Emma Aisbett and others, ‘Rethinking International Investment Governance: Principles for the 21st 
Century’ [2018] Rethinking International Investment Governance: Principles for the 21st Century (2018), 
p. 31. 

92	 Mann, H., “Reconceptualizing international investment law: its role in sustainable development.” Lewis & 
Clark Law Rev. 17 (2013): 521, p. 536.

93	 Emma Aisbett and others, ‘Rethinking International Investment Governance: Principles for the 21st 
Century’ [2018] Rethinking International Investment Governance: Principles for the 21st Century (2018), 
p. 3. 



116 |

system.94 

There is a need to change the current trend where African states tend to 
be rule-takers in North-South relations, and yet enjoy greater agency in 
negotiations of South-South BITs. Only few African countries, however, 
use their greater say in intra-African negotiations to include public 
policy exceptions in BITs.95 African countries have demonstrated some 
efforts towards either completely ditching the ISDS system in favour of 
domestic courts or coming up with customised legal instruments such as 
the Pan-African Investment Code, designed to offer guidelines to African 
countries when entering into or designing investment agreements with 
foreign investors. These homegrown solutions are meant to achieve this 
by: further clarifying the content of standards of protection that are 
traditionally included in IIAs; limiting definition of indirect expropriation; 
adopting constraining provisions imposing direct obligations on foreign 
investors in the face of domestic regulatory measures; and limiting 
foreign investors’ access to international independent arbitral tribunals, 
among others.96 

Clearly Africa has a key role in the reform of international investment 
law and the ISDS system: Whichever approach they choose to adopt, 
African countries need to play a greater role in policy and rulemaking 
in international investment law, especially in relation to the ISDS system 
to ensure that they protect their domestic policies while at the same 
time attracting investments into their territories to boost national  and 
regional development.  

94	 Andrea Bjorklund, Yarik Kryvoi and Jean-Michel Marcoux, ‘Investment Promotion and Protection in the 
Canada-UK Trade Relationship’ [2018] Available at SSRN 3312617, p.v. 

95	 ‘Rule-Takers or Rule-Makers? A New Look at African Bilateral Investment Treaty Practice’ <https://www.
researchgate.net/publication/314518756_Rule-Takers_or_Rule-Makers_A_New_Look_at_African_Bilateral_
Investment_Treaty_Practice> accessed 15 August 2020. 

96	 Andrea Bjorklund, Yarik Kryvoi and Jean-Michel Marcoux, ‘Investment Promotion and Protection in the 
Canada-UK Trade Relationship’ [2018] Available at SSRN 3312617, p.v. 
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An Exploration of the Sino-Kenyan Bilateral Investment Treaties 
(BITs): Urgent Need for Reform of the Arbitration Regime

By Muiruri Wanyoike1

Abstract

In many Bilateral Investment Treaties (BITs), there is a distinctive 
characteristic that they allow for an alternative dispute resolution 
mechanism the most common being arbitration. Investors whose 
rights envisaged under the BITs have been violated have the recourse 
of arbitration. This paper is going to look at the role of arbitration in 
resolving disputes arising from BIT with a focus on Sino-African BITs 
(Chinese African BITs) Africa in general and Kenya in particular. This is in 
light with recent events and allegations that African countries risk losing 
their assets to the Chinese government for failure to pay loans advanced 
to them in BITs.

History of arbitration in BITs
Since the 1960s countries with developed market-economy started 
the promotion of bilateral investment treaties (BITs) to guarantee 
investors that their investments overseas will be protected.2 Between 
the 1950s and 1960s Western countries specially designed BITs.3 Their 
primary purpose for designing BITs was to establish protection of their 
investments and investors in developing countries. This was as a result 
of the absence of international law mechanisms and structures to govern 
international commercial investments. It was important for capital 
exporting countries to protect the interests and safety of its citizens and 
organizations investing in developing countries hence used different 
types of BITs to do so.

1	 muiruri@utatuzicenter.com 1st floor, Office No. 105, Madonna House, off Mpaka Road, Nairobi.
2	 Cremades, Bernardo M. “Arbitration in investment treaties: Public offer of Arbitration in Investment- 

Protection Treaties.” Law of International Business and Dispute Settlement in the 21 (2001): 149-164.
3	 Kenneth J. Vandevelde, A Brief History of International Investment Agreements, in THE EFFECT 

OF TREATIES ON FOREIGN DIRECT INVESTMENT: BILATERAL INVESTMENT TREATIES, DOUBLE 
TAXATION TREATIES, AND INVESTMENT FLOWS 3,13-35.
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The demise of the Hull Rule triggered the rise of BITs to prominence.4 
The Hull Rule obliged the host government to provide compensations to 
investors and corporations in cases of expropriations.5 The compensations 
were to be prompt, adequate and effective. The Hull Rule faced fierce 
attack from developing countries during the early 1960s to the mid-
1970s. Due to these attacks, the United Nations was forced to adopt 
a host of declarations and resolutions. During this period, the United 
Nations adopted several declarations that included, the 1962 Resolution 
on Permanent Sovereignty over Natural Resources (Resolution 1803),6 
the 1973 Resolution on Permanent Sovereignty over Natural Resources 
(Resolution 3171),7 the 1974 General Assembly resolution declaring a 
New International Economic Order (Resolution 3201)8, and the 1974 
Charter of Economic Rights and Duties of States (Resolution 3281).9 
These declarations and resolutions were seen by capital -exporting 
nations as a threat to their investments hence the emergence of bilateral 
investment treaties (BITs).

After the first BIT was signed in 1959, BITs became very important. 
They are now the primary regulators of foreign direct investment (FDI). 
Developing countries seeking foreign direct investments now sign BITs 
to attract foreign investors and corporations.10 This is because private 
foreign investments are significant for several developing countries, 
mostly in Africa. However, it is important to note that the impact of 
FDI on the economy varies from country to country since not all the 
FDIs are the same. 

4	 The Hull Rule was expounded in a diplomatic note that one-time U.S. Secretary of State, Cordell Hull sent 
to his Mexican Counterpart following Mexico’s confiscation of various agrarian and oil properties between 
1915 and 1940. In the said note, Hull stated: “The Government of the United States merely adverts to a 
self-evident fact when it notes that the applicable precedents and recognized authorities on international 
law support its declaration that, under every rule of law and equality, no government is entitled to 
expropriate private property, for whatever purposes, without the provision for prompt, adequate, and 
effective payment therefor.”

5	 Andrew Guzman, Why LDCs Sign Treaties That Hurt Them: Explaining the Popularity of Bilateral 
Investment Treaties, 38 VA. J. INT’L L. 639, 641 (1998).

6	 G.A. Res. 1803 (XVII), U.N. GAOR, 17th Sess., Supp. No. 17, at 15, U.N. Doc. A/ 5217, at 15 (Dec. 14, 
1962).

7	 G.A. Res. 3171 (XXVIII), U.N. GAOR, 28th Sess., Supp. No. 30, at 52, U.N. Doc. A/9030, at 52 (Dec. 17, 
1973).

8	 G.A. Res. 3201 (S-VI), U.N. GAOR, 6th Special Sess., Supp. No. 1, at 3, U.N. Doc. A/9559, at 3 (May 1, 
1974).

9	 G.A. Res. 29/3281, pmbl., art.1, U.N. Doc. A/Res/29/3281 (Dec. 12, 1974) (emphasizing the sovereign 
equality of all states).

10	 Jennifer L. Tobin & March L. Busch, A BIT is Better Than a Lot: Bilateral Investment Treaties and Preferential 
Trade Agreements, 62 WORLD POLITICS 1, 4 (2010).



					          | 125

BITs are essential principle instrument that foreign investors use when 
agreeing to specific rules for the legal protection of their investments. 
Typically, a clause providing for dispute-settlement mechanisms is 
usually included in BITs. The dispute-settlement mechanism clause is 
mostly designed to ensure any dispute between the contracting parties 
is settled amicably through arbitration. BITs arbitration generally follows 
institutional or other pre-existing arbitration rules. 
 
Arbitration Rule in BITs
Dispute settlement mechanism clauses or provisions are essential in 
BITs. In any international investment agreement, Investor-State dispute 
settlement (ISDS) mechanisms are vital components. ISDS provisions 
play an important role in treaties as they provide the investor with 
the forum to bring disputes regarding the treaty’s substantial provisions 
for settlement. In most BITs, provisions of ISDS mainly appear in two 
areas.11 The provisions can be envisaged in clauses and sections on 
expropriation or in specific articles or sections dealing with ISDS. The 
provisions in the ISDS lists the institutions under which an investor can 
claim remedy. These institutions can be domestic judicial proceedings or 
international arbitration. 
 
The first category of international investment agreements, mostly the 
first-generation BITs provided for settlement of disputes in domestic 
courts. Investors were also only allowed to raise claims under the 
expropriation clause.12 An example is the Korea-Bangladesh BIT of 1986 
which states under article 5.1 that, the national or company affected 
shall have a right, under the law of the Contracting Party making the 
expropriation, to prompt review, by a judicial or other independent 
authority of that Contracting Party, of his or its case and of the valuation 
of his or its investment in accordance with the principles set out in this 
paragraph.13

11	 Pohl, Joachim, Kekeletso Mashigo, and Alexis Nohen. “Dispute settlement provisions in international 
investment agreements: A large sample survey.” (2012).

12	 Ibid 10.
13	 Korea-Bangladesh BIT (1986).
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The second category of international investment agreements provides 
for ISDS only through international arbitration. There is no mention of 
domestic judicial proceedings of ISDS in these treaties.14 For instance, 
article 9.1 of the 1996 Egypt-Netherlands BIT stipulates that disputing 
contracting parties should submit any legal dispute arising from the 
investment venture to either the International Centre for Settlement 
of Investment Disputes (ICSID) for settlement, a sole arbitrator or ad 
hoc arbitration tribunal established under the Arbitration Rules of the 
United Nations Commission on International Trade Law, the Regional 
Centre for International Commercial Arbitration in Cairo or the Court 
of Arbitration of the Paris International Chamber of Commerce.15 It is 
important to note that the Egypt-Netherlands BIT does not mention 
domestic judicial proceedings anywhere.

The final category of the treaties envisages both domestic remedies and 
international arbitration. These treaties not only provide for recourse 
under international arbitration but they also provide for ISDS claims 
that arise from substantive treaty provisions.16 This is different from 
the first category treaties that were only limited to claims arising from 
expropriation clauses and provisions. It is essential to point out that 
almost all treaties in the three categories give investors the discretion 
of choosing whether to use domestic remedies of the hosting state or 
international arbitration.

The arbitration rules in most ISDS that refer arbitrations to either 
the ICSID or ad hoc tribunals established under UNCITRAL usually 
do not contain specific statements on the applicability of arbitration 
rules. Therefore, a majority of BITs addressing the issue of applicable 
arbitration rules usually delegate the design of the rules to the ad hoc 
arbitrating tribunals. However, some treaties urge arbitrating tribunals 
to borrow from ICSID, UNCITRAL or Stockholm Chamber of Commerce 
arbitration rules, or from rules of international law when defining their 
arbitration rules.17 

14	 Ibid 10.
15	 Egypt-Netherlands (1996).
16	 Ibid 10.
17	 Ibid 10.
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Chinese Investments in Africa
Over the last two decades, trade between China and African countries 
has tremendously grown. South Africa, Nigeria, Zambia, Algeria, Sudan, 
and Angola are examples of the top investment destinations for China 
in Africa.18  Most of the Chinese investment in Africa is concentrated in 
mining, finance, infrastructure, and construction industries.19 China is  
Africa’s leading trade partner following an increase in total merchandise 
trade between the two sides from $9 billion in 2000 to $166 billion 
in 2012.20 Consequently, there has been an increase in the number of 
Bilateral Investment Treaties that the People’s Republic of China has 
concluded with African countries.21 The treaties date back to 1989 when 
the People’s Republic of China concluded its first African BIT with Ghana. 

China has consistently pushed to conclude BITs with African countries, 
mainly through forums like the Forum on China-Africa Cooperation 
(FOCAC).22 The framework of FOCAC contains key documents that 
urge African countries participating in the forums to conclude BITs with 
China. In 2000, through the Programme for China-Africa Cooperation 
in Economic and Social Development, both China and participating 
African countries expressed their desire and willingness to develop and 
promote investment trade between the two sides. Both sides agreed on 
a strategy that promoted trade and investment through the creation of 
an enabling legal and business environment. This co-operation was to 
play the important role of leading China-Africa economic partnership 
gradually.”23

18	 Leung, Denise, and Lihuan Zhou. “Where Are Chinese Investments in Africa Headed?” World Resources 
Institute 15 (2014).

19	 Ibid 2.
20	 UN Comtrade. United Nations Commodity Trade Statistics Database, SITC Rev. 3, (2014).
21	 For a list of China’s BITs, along with their signing and implementation dates, see UNCTAD, Bilateral 

Investment Treaties Signed by China (June 1, 2012) http://unctad.org/sections/ditepcbb/docs/bits. 
UNCTAD maintains a database of approximately 1,800 available BITs and allows the user to search all 
available BITs signed by one country, or to find a specific BIT negotiated between two countries. See 
UNCTAD, Investment Instruments

	 Online: Bilateral Investment Treaties, http://www.unctadxi.org/templates/docsearch.
22	 The Programme for China-Africa Cooperation in Economic and Social Development, FORUM ON CHINA 

AFRICA COOPERATION (Nov. 17, 2000) https://www.fmprc.gov.cn/zflt/eng/zyzl/hywj/t157834.htm 
(last visited Jan 17, 2019); Forum on China-Africa Cooperation Addis Ababa Action Plan 2004–2006, 
MINISTRY OF FOREIGN AFFAIRS OF THE PEOPLE’S REPUBLIC OF CHINA. 2003 https://www.fmprc.
gov.cn/zflt/eng/zyzl/hywj/t157710.htm (last visited Jan. 17, 2019).; Forum on China-Africa Cooperation 
- The 4th Ministerial Conference, Implementation of the Follow-up Actions of the Beijing Summit of 
the Forum on China-Africa Cooperation (2007-2009), AFRIQUE CHINE.NET, (Nov. 2006), http://www.
afriquechine.net/en/forum-sino-african/Implementation-of-the-Follow-up-Actions-of-the-Beijing-Summit-
of-the-FOCAC.html (last visited Jan. 19, 2019).

23	 Programme for China-Africa Cooperation 2000, supra note 21.
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Mostly, both sides agreed to formulate appropriate legal framework 
on trade promotion, capacity building, encouragement, protection, 
a guarantee of investments and avoidance of double taxation.24 For 
instance, in the Addis Ababa Plan of Action adopted in 2003, both China 
and participating African countries agreed to in future take concrete 
measures that promoted investment between the two sides.25 On the 
one hand, China agreed to encourage further and support and viable 
investment ventures in Africa while on the other hand, African states 
were encouraged to sign bilateral agreements with China on investment 
protection and also create an enabling legal business environment 
through ways like avoidance of double taxation.26 Avoidance of double 
taxation created a conducive environment  for China hence an increase 
in Chinese investment in Africa. 

Additionally, both sides agreed in the Beijing Action Plan to promote 
BITs through negotiation, conclusion, and implementation. The sides 
further agreed to protect investments through avoidance of double 
taxation. This was to create enabling environment for foreign investors 
seeking to invest in African countries and to lawfully protect the rights 
and interests of investors from both sides.27 Lastly, in the Sharm El-Sheikh 
Plan of Action adopted in 2009, both parties acknowledged and agreed 
to promote, conclude and implement bilateral investment agreements 
that promoted and protected trade investment between both sides 
by creating enabling environment for doing business with the view to 
scaling up mutual investment.28 

The FOCAC documents clearly illustrate the importance of BITs to China 
in its foreign direct investments(FDI) in Africa as compared to previously 
when BITs faced a strong rejection from them. Currently, China has 
overwhelmingly embraced the use of BITs in its course of doing business 
with African countries. 
 

24	 Ibid 21.
25	 Addis Ababa Action Plan 2004-2006, supra note 21.
26	 Ibid 22.
27	 Beijing Action Plan 2007-2009 adopted in 2006, supra note 21.
28	 Forum on China-Africa Cooperation Sharm El Sheik Action Plan, FORUM ON CHINA-AFRICA 

COOPRATION, (November 2009), http://www.focac.org/eng/dsjbzjhy/hywj/t626387.html.  
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Chinese Investments in Kenya
Kenya over the last five years has witnessed a significant increase in 
Chinese foreign direct investment. The transport sector significantly 
has benefited from these investments. This has Chinese companies 
getting involved in significant infrastructure constructions in the 
country. This includes important road networks such as Nairobi-Thika 
Highway, Kipsigak-Serem-Shamakhokho in Rift Valley and Airport Road 
in Nairobi. In the construction of the Nairobi-Thika Highway, three 
Chinese companies involved were China Wu Yi (Kenya) Corporation, 
Sheng Li Construction Company Sinohydro Company. The latest 
Chinese infrastructural project in Kenya is the multi-billion standard 
gauge railway (SGR). The first phase of the SGR project from Nairobi 
to Mombasa is complete, and the project is already on its second phase 
which will see the standard gauge railway project reach Naivasha and 
eventually Kisumu. 

Following Chinese entry into the infrastructural development in Kenya, 
trade and investment between Kenya and China are at a record high.29 
China now controls 66 percent of Kenya’s bilateral debt.30 Through there 
significant investments, China has tightened its grip on the country’s 
economy. This is evidenced by China extending a loan of Sh165 billion 
to Kenya 2020 alone.31 The loan led to China increasing the debt stock 
owned by 52.8 percent to Sh478.6 billion in 2017, from Sh313.1 billion 
in 2016. Apart from being the world’s largest economy, China now 
controls now controls 66 percent of Kenya’s total bilateral debt, which 
stood at Sh722.6 billion as of June 2017.32 This is due to the loans 
advanced to Kenya in the form of investments.

China has now rivaled multinational institutions like the World Bank 
and the United Nations in terms of debts owed to them by Kenya. 
The World Bank and United Nations combined debt stock as of last 
year stood at Sh526.6 billion. This has been overshadowed by the 
Chinese debt stock which is expected to increase significantly following 
the construction of the second phase of Standard Gauge Railway (SGR) 

29	 Siringi, Elijah M. “Kenya-China Trade Relations: A Nexus of “Trade not Aid” Investment Opportunities for 
Sustainable Development.” Journal of Economics and Development Studies 6, no. 2 (2018) 1-10.

30	 Ibid 28.
31	 Ibid 28.
32	 Ibid 28.
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where Kenya has borrowed a further Sh165 billion for the extension 
of the railway line from Nairobi to Naivasha. Kenya had previously 
borrowed and spent over Sh440 billion on SGR from Mombasa to 
Nairobi.33 By the time the SGR reaches its end at the Malaba border, 
Kenya is expected to pump a total of Sh1 trillion further. This will be in 
the form of Chinese investment in the country. The result of this will be 
a tremendous increase in debt stock owed to China by Kenya.

Literature Review
There has been an unprecedented significant growth of China’s 
investment in Africa. According to Onjala (2010), China leads the 
continent in economic and political involvement in Africa. It is important 
to note that China and African countries have been trading for centuries. 
However, since 2000 the magnitude and intensity of trade between the 
two sides tremendously increased. Currently, BITs are the principal legal 
instruments that govern trade and investment relationships between 
China and African.34 However, questions are now being raised about 
many aspects of the Bilateral Investment Treaties between China and 
African states. Various academic literature on BITs in international 
commercial investments has tried to address various aspects of the now 
new but robust trade investment relationship between the two sides. 

According to Ofodile (2013)35 the critical features of China-Africa BITs 
included broad definition of investments that was mostly asset-based, 
absolute and relative standards of treatment that entailed clauses of 
fairness and equity, protection against expropriation, wars, riots, and 
related civil disturbances, State-State dispute settlement and Investor-
State dispute settlement procedures, subrogation clauses and clauses 
guaranteeing the right of investors to freely transfer funds. Ofodile 
(2013) further points that suspiciously absent from China-Africa BITs 
were provisions and clauses on human rights, labor rights, environmental 
protection, and sustainable development. He further reiterates that the 
Chinese-Africa BITs mostly follow the European model which rarely 
extends protection to investment prior to the establishment phase as 

33	 Ibid 28.
34	 L. Yves Fortier, The Canadian Approach to Investment Protection: How Far We have Come! in 

INTERNATIONAL INVESTMENT LAW FOR THE 21ST CENTURY.
35	 Ofodile, Uche Ewelukwa. “Africa-China bilateral investment treaties: A critique.” Mich. J. Int’l L. 35 

(2013): 131.
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compared to the U.S. and Canadian model, Gallagher and Shan (2009)36 
opine that the first generation of Chinese BITs roughly corresponds to 
the period between China’s adoption of its open-door policy in 1978 
and the beginning of the 1990s. During this period, China signed BITs 
with mostly European countries first being Sweden and the only African 
country being Ghana.37 However, there were differences between the 
two BITs. The most notable difference between the BITs China signed 
with Sweden and that signed with Ghana is on dispute settlement. 

The second-generation Chinese BITs include those signed between 1992 
and 2000. During this period, China signed a lot of BITs with African 
countries. The second-generation BITs evidenced by the China-Egypt 
BIT38 contain more prominent mention of ICSID as compared to the 
first-generation BITs that only mentioned ICSID in relation to the use 
of its rules of procedure as guidance for ad hoc tribunals authorized to 
adopt their own rules of procedure. The principal dispute settlement 
mechanisms that the second-generation BITs in Africa contains include 
litigation which allows foreign investors and organization to submit 
compensation claims to ad hoc arbitration. Also, the second-generation 
BITs contain provisions giving the Secretary-General of ICSID default 
authority to appoint the chair of the tribunal.39

According to Kidane (2016),40 the third-generation BITs are those 
signed in the 2000s. The third-generation BITs made a notable change 
in dispute settlement and resolutions by providing investors access to 
ICSID arbitration. A good example is the China-Uganda BITs41 which 
provides that, whenever disputes cannot be settled through negotiations 
within a period of six months from the date it has been raised by either 
disputing parties. The dispute shall then be submitted depending on the 

36	 Gallagher, Norah, and Wenhua Shan. Chinese investment treaties: policies and practice. Vol. 99. Oxford 
University Press, 2009.

37	 China– International Investment Agreements, INV. POL’Y HUB,        http://investmentpolicyhub.unctad.
org/IIA/CountryBits/42?type=c#iiaInnerMenu (last visited Jan. 29, 2019).

38	 Agreement Concerning the Encouragement and Reciprocal Protection of Investments,
	 China-Egypt, art. 1(1)(c), Apr. 21, 1994 http://investmentpolicyhub.unctad.org/Download/TreatyFile/730  

(last visited Feb. 2, 2019). 
39	  Ibid 35.
40	  Kidane, Won. “China Bilateral Investment Treaties with African States in Comparative Context.” Cornell 

Int’l LJ. 49 (2016): 141.
41	  Agreement on the Reciprocal Promotion and Protection of Investments, China-Uganda, art. 1(1)(c), May 

27, 2004.
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choice of the investor to the competent court of the Contracting Party 
that is a party to the dispute or to International Center for Settlement 
of Investment Disputes (ICSID) under the Convention on the Settlement 
of Disputes between States and Nationals of Other States. This is 
provided that the Contracting Party involved in the dispute may require 
the investor concerned to first exhaust the domestic administrative 
mechanisms and procedures specified by the Contracting Party before 
the submission to the ICSID. After the investor has submitted the dispute 
to the competent court of the Contracting Party concerned or to the 
ICSID, the choice of one of the two procedures shall be final.42 

In recent years, China has invested Africa’s infrastructure and construction 
industry. This can be viewed as the fourth-generation of Chinese BITs in 
Africa. Data obtained from Baker and McKenzie, an international law 
firm, shows that treaties worth over 328 billion dollars were signed 
by China construction projects in African countries between 2009 and 
2014, equating to around 54 billion dollars a year.43 Evidently, Beijing 
has shifted its focus to a policy of economic diplomacy, financing and 
constructing projects that have seen Chinese corporations develop 
highways, airports, and railways for developing countries.44 The Export-
Import Bank of China (China Eximbank) is such Chinese firms chartered 
by the Chinese government to implement the state policies in industry, 
foreign trade, diplomacy, economy, financial support and to promote 
the export of both Chinese products and services on behalf of the state.45 
Pilling (2017)46 states that, despite China Eximbank not publishing figures 
of their loans in the form of investments overseas , it has been estimated 
by U.S. officials that China’s total export financing exceeds that of all of 
the Group of Seven (G7) nations combined.

42	 Ibid 39.
43	 World Bank & Public-Private Infrastructure Advisory Facility. Building Bridges: China’s
	 Growing Role as Infrastructure Financier for Sub-Saharan Africa. 2009. Retrieved on June 4 from  https://

openknowledge.worldbank.org/bitstream/handle/10986/2614/480910PUB0Buil101. 
44	 Ibid 39.
45	 Export-Import Bank of China (2016) Annual Report for 2016. Retrieved on June 10, 2017,
	 from http://english.eximbank.gov.cn/tm/en-AR/index_634_30016.html. 
46	 Pilling, D. (2017, May 3) Ports and roads means China is ‘winning in Africa’. Financial Times, p1-3. 

Retrieved from https://www.ft.com/content/65591ac0-2f49-11e7-9555-23ef563ecf9a .



					          | 133

In Kenya, China Eximbank is financing the Standard Gauge Railway 
project. According to Freytas-Tamura (2017),47 China Eximbank is 
financing ninety percent of the project with the remaining ten percent 
being financed by the Kenyan government. However, the SGR project 
has recently faced immense scrutiny. This is in light of several allegations 
that Kenya’s assets both locally and in foreign countries risk being 
seized by the Chinese government in case Kenya defaults on it’s for the 
Standard Gauge Railway loan. The first BIT between China and Kenya 
on SGR construction from Nairobi to Mombasa has detailed how the 
agreement will be governed by Chinese laws and that all disputes will 
be arbitrated in Beijing. Additionally, the contract, and a subsequent 
one on the Nairobi-Naivasha phase, also have a confidentiality clause 
gagging Kenya from making the deal public “without the prior written 
permission of the lender (China).”

Current State of Sino-Kenyan BITs
Currently, Chinese investment in Kenya in the form of the Standard 
Gauge Railway (SGR). The multi-billion SGR project has significantly 
increased Chinese debt stock in Kenya to 66 percent. This is as a result 
of the 440 billion Kenyan shillings used in the first phase of the project 
from Nairobi to Mombasa and the further borrowing of 165 billion 
Kenyan shillings for the second phase from Nairobi to Naivasha. The 
debt is expected to further significantly increase with Kenya expected to 
pump a total of 1 trillion shillings before completion of the project at 
the border of Malaba.  

There are fears that the SGR project might turn out to be an elephant 
project. This follows the revelation that the project might not be a 
bankable project. The SGR project was expected to be designed, built 
and operated as a business for profit taking in order to promptly pay 
China’s debt stock that came in the form of investments. However, the 
first phase of the SGR project from Nairobi to Mombasa is not drawing 
revenue as expected. The high cost of operating the railway has not 
helped matters, and there are fears that Kenya might fail to pay its debt 
to China in the stipulated time.

47	 Freytas-Tamura, K. Kenyans fear Chinese-Backed Railway is another ’Lunactic Express’. The New York 
Times. 2017. 1-4. Retrieved on June 20, 2017, from https://www.nytimes.com/2017/06/08/world/africa/
kenyans-fear-chinese-backed-railway. 
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According to Edwin Okoth, Daily Nation author, the fears have 
increasingly grown in light of allegations that when signing the agreement 
for the SGR project with China, Kenya waivered on the sovereignty 
of its assets both locally and abroad. The consequences of this being 
Kenya risking losing its key assets that include but not limited to the port 
of Mombasa.48 The agreement between China and Kenya for the SGR 
project has been faulted for its skewed clauses that are seen to favor 
China rather than the interest of Kenyans. Defaulting to pay the SGR 
project loan puts Kenyans assets in jeopardy of being acquired by China. 
One of the assets in jeopardy is the port of Mombasa. However, the risks 
go beyond the port of Mombasa as the Sino-Kenyan agreement waivers 
sovereignty on assets. Consequently, Kenyan assets are not entitled to 
any right of immunity on the grounds of sovereignty or otherwise from 
arbitration, suit, execution or any other legal process with respect to its 
obligations under this Agreement, as the case may be in any jurisdiction.

Further, when speaking to Edwin Okoth, the Law Society of Kenya 
Nairobi Branch Chairman Charles Kanjama was concerned with the 
sovereignty waiver on Kenya assets in the arbitration clause.49 Also, 
Mr. Kanjama expressed reservations on the confidentiality clause in 
the agreement that deters the Government of Kenya from making 
any information regarding the terms and conditions of the agreement 
public without the prior written consent of China unless required by 
applicable.50 The exposure of Kenyan assets in the agreement gets more 
suspicious as the agreement stipulates that the loan agreement would 
be governed by and construed in accordance with the laws of China. 
Exciting and even more intriguing, the agreement stipulates that any 
disputes on loan would only be resolved in Beijing through the China 
International Economic and Trade Arbitration Commission (CIETAC).51 
This effectively blocks other international commercial dispute resolution 
avenues.

48	  Edwin Okoth, ‘SGR pact with China a risk to Kenyan sovereignty, assets’ Daily Nation (Nairobi, 13 
January 2019).

49	  Ibid 42.
50	  Ibid 42.
51	  Ibid 42.
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Way forward

Going forward there is an urgent need for reform in the investment 
arbitration regime that guides bilateral investment treaties (BITs) not 
only in Kenya but also in Africa at large. Whereas Sino-Africa and Sino-
Kenya agreements are a tremendous business opportunity for both 
contracting parties, there is the urgent need for Kenya and other African 
countries to embrace a more effective trade and investments policies 
that do not lead to excessive accumulation of debt stock. There is a need 
for Kenya and other African countries to adopt investment policies that 
are more trade active than Aid effective. This strategy will help improve 
and strengthen Kenya and other African countries economic growth. 

There is also a need for China as a development partner to stick to her 
promises contained in the FOCAC documents on the role of trade agenda 
engineering which is part of the Sino-Africa multilateral agreement. Sino-
Africa BITs need to be drafted so as not to exploit African countries in 
need of foreign direct investment. Most importantly clauses on dispute 
settlement and resolutions need to be favorable. There is a need for 
the favorable arbitral process with an independent arbitrator since it 
is all about mediation; hence should be made neutral and impartial by 
all means. Specifying the mediator and the unneutral ground to carry 
out the mediation like in the Sino-Kenya SGR agreement is unfair and 
suspect.

Recommendations
  
First, I recommend for Kenya and other African countries to diversify 
their economic base. This will help in harnessing the full potential of 
the countries through trade investment. The countries will also learn 
different ways of enhancing productivity and competitiveness for 
sustainable development rather than increase their debt stock through 
constant borrowing.

Second, Kenya and other African countries need to establish and 
develop useful databases to gauge their socio-economic developments. 
The database will also play a considerable role in monitoring specific 
sectors and projects. In turn, the database will be crucial in implementing 
reforms that are suitable for investments.
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Third, I recommend for Kenya and other African countries to carefully 
scrutinize the benefits of the projects they want to borrow in order 
to invest on and also scrutinize for all the possible repercussions on 
debt accumulation, employment of the local population and on the 
environment. It is important not to take these loans amounting to 
billions of dollars lightly and at best countries should avoid them if 
possible.

Lastly, I recommend for Kenya and other African countries to address 
the issue of Chinese investment in Africa not only a national level but 
also at a local level.  China’s interests need to shift from African leaders 
to its citizens in order for economic benefits to be enjoyed by ordinary 
citizens.

Conclusion

Following the increase of Chinese investment in Africa both in magnitude 
and complexity, the existing Sino-Africa BITs are seen no to be serving 
any meaningful purpose at the moment. There is an urgent need to 
consider renegotiating and reforming the first to the third generation of 
Sino-Africa BITs as well as the latest generation ones. The negotiations 
and reforms need to be guided by existing models that include the 
most recent Canadian BIT model for context that pertains to both 
the substantive and the dispute settlement provisions. This will play 
a huge role in protecting and safeguarding the interests of Kenya and 
other developing countries in Africa that are in need of foreign direct 
investments. 
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Abstract

The motivation behind this paper is to analyze how the Convention on 
the Settlement of Investment Disputes between States and Nationals of 
Other States (hereinafter ICSID Convention) upholds states sovereignty 
pursuit through the concept of consent. In doing so, the author shall 
analyze: the brief history behind the creation of the ICSID Convention, 
the jurisdiction of International Centre for Settlement of Investment 
Disputes (hereinafter ICSID) over investor-state disputes; analyze what 
constitutes the doctrine of sovereign immunity, and analyze the seminal 
provisions of ICSID Convention that seek to uphold states sovereignty 
through the concept of consent. Lastly, the paper shall give a conclusion 
on whether the concept of consent as envisaged under the ICSID 
Convention has succeeded in upholding states sovereign immunity.

1.	 Introduction

The Convention on the Settlement of Investment Disputes between States 
and Nationals of Other States1 (herein ICSID Convention) established 
the International Centre for Settlement of Investment Disputes (herein 
referred to as ICSID), which is an institution that provides for facilities 
and services for arbitration and conciliation of investment disputes.2 

The ICSID Convention became operational on 14th October 1966 
with about 28 members states; today 163 countries have ratified the 

*	 LL.B & LLM-University of Nairobi, PGDL, Patent Agent, Court Accredited Mediator, MCIArb, Publisher & 
Legal Audit & Compliance Officer. Email; petermuriithiattorney@gmail.com 

I	 ICSID website<https://icsid.worldbank.org/en/pages/icsiddocs/overview.aspx> lastly accessed on 3rd 
March 2021

2	 Article 1 (2) of the ICSID Convention (The principal mandate of ICSID is to provide facilities for conciliation 
and arbitration between contracting states and nationals of other contracting states.)
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convention to become contracting parties.3

Article 1 of the ICSID Convention briefly enumerates the purpose for 
the establishment of ICSID in the following terms verbatim; “...There is 
hereby established the International Centre for Settlement of Investment 
Disputes (hereinafter called the Centre). The purpose of the Centre shall be 
to provide facilities for conciliation and arbitration of investment disputes 
between the Contracting States and nationals of other Contracting States 
in accordance with the provisions of this Convention.”

Premised on the foregoing, the ICSID Convention offers a platform for 
investor-state dispute settlement. Investor-state dispute settlement is a 
form of resolution of disputes between foreign investors and the state that 
hosts the investment (host-state).4 The Investor-state dispute settlement 
allows foreign investors to initiate dispute settlement proceedings against 
a host-state, normally through arbitration proceedings.5 Investor-state 
dispute settlement mechanisms are commonly provided for in trade/
investment agreements between two states (bilateral) or more than 
two states (multilateral).6  Investor-state dispute settlement mechanisms 
can also be found in domestic legislation or contracts. Both the foreign 
investor and the host-state must consent to investor-state dispute 
settlement before the proceedings may commence.7

Usually, the consent of the host-state is contained in the trade investment 
agreement.8 The foreign investor consents to Investor-state dispute 

3	 ICSID website <https://icsid.worldbank.org/en/Pages/about/Database-of-Member-States.aspx> lastly 
accessed on 3rd March 2021

4	 Background Information on the International Centre for Settlement of Investment Disputes (ICSID) page 
3 <https://icsid.worldbank.org/en/Documents/ICSID%20Fact%20Sheet%20-%20ENGLISH.pdf>lastly 
accessed on 4th May 2021.

5	 Gauthier A, Investor-State Dispute Settlement Mechanisms: What is their History and where are they 
going? (2015) Publication No. 2015-115-E 1.

	 <http://www.lop.parl.gc.ca/Content/LOP/ResearchPublications/2015-115-e.pdf >lastly accessed on 3rd 
May 2019

6	 Gauthier A, Investor-State Dispute Settlement Mechanisms: What is their History and where are they 
going? (2015) Publication No. 2015-115-E 1.

	 <http://www.lop.parl.gc.ca/Content/LOP/ResearchPublications/2015-115-e.pdf >lastly accessed on 3rd 
May 2019

7	 Background Information on the International Centre for Settlement of Investment Disputes (ICSID) page 
3 <https://icsid.worldbank.org/en/Documents/ICSID%20Fact%20Sheet%20-%20ENGLISH.pdf>lastly 
accessed on 4th May 2021.

8	 Background Information on the International Centre for Settlement of Investment Disputes (ICSID) page 
3 <https://icsid.worldbank.org/en/Documents/ICSID%20Fact%20Sheet%20-%20ENGLISH.pdf>lastly 
accessed on 3rd May 2021.
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settlement by submitting claims for resolution through Investor-state 
dispute settlement proceedings.9 

Ultimately, the ICSID Convention was established to offer a structured 
platform for resolution of investor-state dispute that. Article 3 ICSID 
Convention enumerates the organs through which ICSID operates. 
Article 3 of the ICSID Convention, opines that ICSID shall have an 
administrative council, a secretariat and shall maintain a panel of 
conciliators and a panel of arbitrators. It is through these organs that 
ICSID offers a structured platform for the resolution of investor-state 
disputes. 

Article 2 of the ICSID Convention establishes the administrative council.  
Article 4 (1) of the ICSID Convention provides for the composition of 
the Administrative Council. It is composed of one representative of 
each Contracting State. The powers and functions of the administrative 
council under the aegis of the ICSID Convention provided under Article 
6 of the ICSID Convention as to10; 

•	 adopt the administrative and financial regulations of the Centre;
•	 adopt the rules of procedure for the institution of conciliation and 

arbitration proceedings;
•	 adopt the rules of procedure for conciliation and arbitration 

proceedings (hereinafter called the Conciliation Rules and the 
Arbitration Rules);

•	 approve arrangements with the Bank for the use of the Bank’s 
administrative facilities and services;

•	 determine the conditions of service of the Secretary-General and 
any Deputy Secretary-General;

•	 adopt the annual budget of revenues and expenditures of the 
Centre;

•	 approve the annual report on the operation of the Centre.

9	 Singh S & Sharma S, Investor-State Dispute Settlement Mechanism: The Quest for a Workable Roadmap’ 
(2013) 29 Merkourios - International and European Law: General Issue 91 (hereafter Singh S & Sharma S 
(2013).

10	  Article 6 of the ICSID Convention
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On the other hand, Article 3 of the ICSID Convention establishes the 
Secretariat. Under Article 9 of the ICSID Convention, the Secretariat 
consists of a Secretary-General, one or more, Deputy Secretaries-General 
and the staff. Under Article 11 of the ICSID Convention, the Secretary-
General is the legal representative and the principal officer of ICSID. 

The Secretary-General plays the administrative role in ICSID. This includes 
appointing staff to work as ICSID in accordance with the provisions 
of the ICSID Convention and the rules adopted by the administrative 
council. In essence, the Secretary-General performs the function of the 
registrar and as such is seized of the power to authenticate arbitral 
awards rendered pursuant to the ICSID Convention and to certify copies 
thereof.11

Lastly, Article 4 of the ICSID Convention establishes the panel of 
conciliators and the panel of arbitrators who are qualified persons 
willing to serve as arbitrators and conciliators. Under Article 13 of 
the ICSID Convention, the contracting states designate the arbitrators 
and conciliators to serve in the panel of conciliators and the panel 
of arbitrators. Article 14 of the ICSID Convention enumerates the 
requirements that persons who are to be designated to serve in the 
panel of conciliators and the panel of arbitrators must meet.

In this regard. Article 14 of the ICSID Convention requires that persons 
designated to serve on the panel of conciliators and the panel of 
arbitrators should be persons of high moral character and recognized 
competence in the fields of law, commerce, industry or finance, who 
may be relied upon to exercise independent judgment. 

11	 Article 11 of the Convention on the Settlement of Investment Disputes between States and Nationals of 
Other States
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To enable ICSID to perform its functions effectively, ICSID enjoys the 
following immunities;

•	 Under Article 20 of the ICSID Convention, ICSID’s property and 
assets enjoy immunity from all legal processes, except when ICSID 
waives this immunity.

•	 Under Article 21 of the ICSID Convention, the chairman, the 
members of the administrative Council, persons acting as conciliators 
or arbitrators or members of a committee appointed pursuant to 
Article 52 (3), and the officers and employees of the Secretariat 
enjoy immunity from legal process with respect to acts performed 
by them in the exercise of their functions, except when ICSID waives 
this immunity.

2.	 Succinct history behind the creation of the ICSID 
Convention

It is undeniable that foreign investment plays a key role in the progress 
and development of a country, especially in less developed countries.12 
Various international incidents between foreign investors and host 
states confronted the World Bank in the 1950s and 1960s prior to the 
making of the ICSID Convention. These incidents made it imperative 
for the making of an international legal regime that would address 
and provide an acceptable mechanism for the resolution of investor-
state disputes.13 For example, on 10th May 1964, the Tunisian National 
Assembly shocked the world by rushing through a bill nationalizing all 
farmland that belonged to foreign investors. As a result, much of the 
one million acres of land and other assets were seized from large French 
corporations.14

 

12	 Singh S & Sharma S, Investor-State Dispute Settlement Mechanism: ‘The Quest for a Workable 
Roadmap’(2013) 29 Merkourios - International and European Law: General Issue 91

13	 David A. Soley ICSID Implementation: An Effective Alternative to International Conflict (The International 
Lawyer, Vol. 19, No. 2 (Spring 1985), pp. 521-544)

14	 David A. Soley ICSID Implementation: An Effective Alternative to International Conflict (The International 
Lawyer, Vol. 19, No. 2 (Spring 1985), pp. 521-544)
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In May 1951, Iran nationalized Anglo-Iranian Oil Company’s (AIOC) 
assets, a British owned company. The British as the foreign investors 
in the oil industry in Iran through Anglo-Iranian Oil Company (AIOC) 
were unable to come to terms with Iranian demands for a fairer 
oil  arrangement. This led to Iranian’s nationalization of Aglo-Iranian 
Oil Company’s (AIOC) assets.15

In 1956, the Egyptian government nationalized the Suez Canal 
Company. The World Bank intervened and successfully mediated the 
settlement of claims by the Company’s shareholders against the Egyptian 
Government.16 The World Bank was involved in the settlement of many 
of these investor-state disputes. The World Bank played an active role in 
seeking to have an amicable settlement of these investor-state disputes.17 

However, it was apparent that there existed gaps in the existing structures 
for the settlement of investment disputes. This led to an initiative in the 
1960s by the World Bank to have in place an acceptable mechanism 
for the resolution of investor-state disputes. The plan was to create a 
mechanism specifically designed for the settlement of disputes between 
host States and foreign investors. This led to the drafting of the ICSID 
Convention. The driving force behind the Convention’s drafting was 
the World Bank’s General Counsel at the time, Aron Broches.18

The Convention’s drafting took place between the years 1961 to 1965. 
The main bodies involved were the World Bank’s legal department, the 
World Bank’s Executive Directors and a series of regional meetings in 
which experts from 86 States participated.19The text of the Convention 
together with a short explanatory report was adopted by the Executive 
Directors of the World Bank on 18th March 1965. Its official designation 
is the Convention on the Settlement of Investment Disputes between 

15	 Edward Henniker Major, Nationalization: The Anglo-Iranian Oil Company, 1951 Britain vs. Iran<https://
sevenpillarsinstitute.org/articles/nationalisation-anglo-iranian-oil-company-1951-britain-vs-iran-2/>3rd 
March 2021

16	 E. Mason & R. Asher, The World Bank Since Bretton Woods 18 (1973)
17	 Ibrahim F.I. Shihata, The Settlement of Disputes Regarding Foreign Investment: The Role of the World 

Bank, with Particular Reference to ICSID and MIGA page 98
18	 United Nations Conference on Trade and Development, Course On Dispute Settlement (UNCTAD/EDM/

Misc.232) page 9
19	 Ibid No. 18 page 9
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States and Nationals of Other States.20

It created the International Centre for Settlement of Investment Disputes 
(ICSID).21 This is why the Convention is commonly referred to as the 
ICSID Convention.22 However, it is notable that the creation of the 
ICSID Convention was advocated for by developed countries while 
developing countries had some reservations against it. The reservations 
by the developing countries were informed by the need to uphold their 
sovereignty. 23 The concept of consent as enunciated under the ICSID 
Convention sought to address such concerns. 

3.	 ICSID Jurisdiction over Investor-State Disputes

The ICSID Convention confers upon ICSID jurisdiction over disputes 
arising directly out of an investment.24 Article 25 to 27 of the ICSID 
Convention delimits ICSID’s jurisdiction over investor-state disputes. 
Article 25(1) of the Convention to a great extent expounds on the ICSID 
jurisdiction over investor-state disputes.  To this end, Article 25(1) of the 
ICSID Convention verbatim provides: “The jurisdiction of the Centre 
shall extend to any legal dispute arising directly out of an investment, 
between a Contracting State (or any constituent subdivision or agency 
of a Contracting State designated to the Centre by that State) and a 
national of another Contracting State, which the parties to the dispute 
consent in writing to submit to the Centre. When the parties have given 
their consent, no party may withdraw its consent unilaterally...” 

The paper generally seeks to answer the question of how in the exercise 
of its jurisdiction, ICSID upholds states sovereignty through the concept 
of consent. ICSID has two sets of procedural rules that may govern 

20	 The text of the Convention is published in 575 United Nations Treaty Series 159; 4 International Legal 
Materials 524 (1965) and 1 ICSID Reports 3 (1993). An electronic version is available at:

	 <http://www.worldbank.org/icsid/basicdoc/9.htm.> lastly accessed on 3rd March 2021
21	 Article 1 to 24 of the ICSID Convention
22	 United Nations Conference on Trade and Development, Course On Dispute Settlement (UNCTAD/EDM/

Misc.232), page 9
23	 Singh S & Sharma S, Investor-State Dispute Settlement Mechanism: The Quest for a Workable Roadmap’ 

(2013) 29 Merkourios - International and European Law: General Issue 91.
24	  Jacob K Gakeri, Placing Kenya on the Global Platform: An Evaluation of the Legal Framework on 

Arbitration and ADR (International Journal of Humanitarian and Social Sciences, Vol. 1 No. 6; June2011) 
page 224.



148 |

the initiation and conduct of its proceedings.25These are the ICSID 
Convention, Regulations26 and Rules27 and the ICSID Additional Facility 
Rules.28 

The ICSID Convention, Regulations and Rules are available only when a 
dispute is between an ICSID Convention Contracting State (Contracting 
State) and a national of another Contracting State.29  The ICSID Additional 
Facility Rules are available for settlement of investment disputes where 
only the home-state or the host-state is a Contracting State.30 ICSID also 
administers investment disputes under other rules such as the Arbitration 
Rules of the United Nations Commission on International Trade Law 
(UNCITRAL) rules.31 Below is a discourse on how the ICSID Convention, 
upholds states sovereignty through the concept of consent and if the 
same has been successful.

4.	 Upholding sovereignty of states through the Doctrine of 
Sovereign Immunity 

States often claim the doctrine of sovereign immunity as a means of 
upholding their sovereignty. Sovereign immunity is a legal doctrine by 
which the sovereign or the state cannot, commit a legal wrong and is 
immune from civil suit or criminal prosecution.32  The basis of the doctrine 
of sovereign immunity is from the common law principle borrowed from 

25	 Background Information on the International Centre for Settlement of Investment Disputes (ICSID) page 
3<https://icsid.worldbank.org/en/Documents/ICSID%20Fact%20Sheet%20-%20ENGLISH.pdf>lastly 
accessed on 3rd  March 2021

26	 Administrative and Financial Regulations
27	 Rules of Procedure for the Institution of Conciliation and Arbitration Proceedings (Institution Rules) and 

Rules of Procedure for Conciliation Proceedings (Conciliation Rules); Rules of Procedure for Arbitration 
Proceedings (Arbitration Rules)

28	 Background Information on the International Centre for Settlement of Investment Disputes (ICSID) page 
3<https://icsid.worldbank.org/en/Documents/ICSID%20Fact%20Sheet%20-%20ENGLISH.pdf>lastly 
accessed on 3rd  March 2021

29	 Article 25 (1) of the ICSID Convention
30	 ICSID Additional Facility Rules’ 2006 page 5: The Administrative Council of the Centre adopted Additional 

Facility Rules authorizing the Secretariat of ICSID to administer certain categories of proceedings between 
States and nationals of other States that fall outside the scope of the ICSID Convention.

	 <https://icsid.worldbank.org/apps/ICSIDWEB/icsiddocs/Documents/AFR_English-final.pdf>lastly accessed 
on 3rd  March 2021

31	 Background Information on the International Centre for Settlement of Investment Disputes (ICSID) page 
3<https://icsid.worldbank.org/en/Documents/ICSID%20Fact%20Sheet%20-%20ENGLISH.pdf>lastly 
accessed on 3rd March 2021

32	  Neeraj Aroram, Doctrine of Sovereign Immunity, 
	 <http://www.neerajaarora.com/doctrine-of-sovereign-immunity> lastly accessed on 3rd May 2021   
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the British Jurisprudence that the King commits no wrong and that he 
cannot be guilty of personal negligence or misconduct of his servants.33  
The doctrine of sovereign immunity rests upon the foundation that it is 
contrary to the dignity of any sovereign that he should be impleaded 
in the Courts of any other sovereign unless he should elect to waive his 
immunity.34

Types of immunity

States generally enjoy two types of immunity:-

•	 Immunity to Jurisdiction
•	 Immunity from execution

a.	 Immunity to jurisdiction35 

A state’s immunity to jurisdiction results from the belief that it would 
be inappropriate for one State’s courts to call another State under its 
jurisdiction. Therefore, State entities are immune from the jurisdiction 
of the courts of another State. However, this immunity can generally 
be waived by the State entity. Reference to arbitration is in many legal 
systems sufficient to demonstrate a waiver of immunity to jurisdiction by 
the State.36  However, certain developing countries may be hesitant to 
submit themselves to international arbitration, believing that arbitration 
is dominated by Western principles and would not give a developing 
country a fair hearing.37 These same developing countries may feel more 
secure submitting to arbitration under the UNCITRAL institutions and 
rules, which are often considered more culturally neutral than those of 
the ICC or other Western tribunals.38

33	 Neeraj Aroram, Doctrine of Sovereign Immunity, 
	 <http://www.neerajaarora.com/doctrine-of-sovereign-immunity> lastly accessed on 3rd May 2021
34	 Erwin H. Loewenfeld; W. T. Wells, Doctrine of Sovereign Immunity, The , 44 Int’l L. Ass’n Rep. Conf. 204
	 (1950).
35	 <https://www.lawctopus.com/academike/sovereign-immunity/ >lastly accessed on 3rd May 2021  
36	 Ibid No.35  
37	 Craig, Park and Paulsson, International Chamber of Commerce Arbitration (3rd edition 2000).
38	 Ibid No.37
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b.	 Immunity from execution39 

The State will also have immunity from execution, as it would be 
improper for the courts of one State to seize the property of another 
State. Immunity from execution may also generally be waived.40 Waiving 
immunity from execution may be difficult for a government to address. 
As a general proposition under most legal systems, certain assets 
belonging to the state should not be available for satisfaction of the 
execution of an arbitral award; for example, the country’s foreign 
embassies, or consular possessions. Therefore, some methods may have 
to be made available for the private party to seize certain state assets, 
possibly through the careful definition of those possessions available for 
seizure. 41

5.	 Upholding Sovereignty of states through the concept of 
consent under the ICSID Convention

Sovereign immunity is a legal doctrine by which the sovereign or the state 
cannot, commit a legal wrong and is immune from civil suit or criminal 
prosecution.42 The basis of the doctrine of sovereign immunity is from 
the common law principle borrowed from the British Jurisprudence that 
the King commits no wrong and that he cannot be guilty of personal 
negligence or misconduct of his servants.43 The doctrine of sovereign 
immunity rests upon the foundation that it is contrary to the dignity of 
any sovereign that he should be impleaded in the Courts of any other 
sovereign unless he should elect to waive his immunity.44

The doctrine of sovereign immunity is entrenched in customary 
international law.  Article 2 of the United Nations (UN) Charter 
recognizes the principle of the sovereign equality of all its members 
and requires all States to respect each other.45 The doctrine of sovereign 

39	 <https://www.lawctopus.com/academike/sovereign-immunity/ >lastly accessed on 3rd May 2021  
40	 Ibid No.39
41	 <https://www.lawctopus.com/academike/sovereign-immunity/ >lastly accessed on 3rd May 2021.  
42	 Neeraj Aroram, Doctrine of Sovereign Immunity, 
	 <http://www.neerajaarora.com/doctrine-of-sovereign-immunity> lastly accessed on 3rd March 2021
43	 Ibid No. 42
44	 Erwin H. Loewenfeld; W. T. Wells, Doctrine of Sovereign Immunity, The, 44 Int’l L. Ass’n Rep. Conf. 204 

(1950).
45	 Ibid No.44



					          | 151

immunity seeks to enhance the independence of the States. A State enjoys 
two forms of immunity: jurisdiction and execution.46  State jurisdictional 
immunity emanates from the common law principle that States are 
equal and it would be inappropriate for a State to call another State 
under its jurisdiction. States are therefore immune from the jurisdiction 
of the courts of another State unless they waive such immunity. 47  States 
also enjoy immunity from execution and the courts of another country 
cannot make an order to seize the property of another State. Similarly, 
immunity from execution can be generally waived by a State.

The ICSID Convention precariously seeks to uphold the doctrine of 
State Sovereign immunity through adopting the concept of consent. 
From the onset, the ICSID Convention under the preamble recognizes 
the concept of consent by providing that the contracting parties to the 
ICSID Convention which by mutual consent submit their dispute to 
conciliation or arbitration under the aegis of ICSID shall comply with 
the award rendered.

This provision ensures that states do not raise the doctrine of sovereign 
immunity when it comes to complying with the award rendered in 
ICSID, as it requires that parties to an investor-state dispute submit the 
dispute to ICSID for settlement through mutual consent. This provision 
under the preamble of the ICSID Convention connotes an aspect of 
waiver of sovereign immunity by the states. 48 

The preamble of the ICSID Convention also provides that no Contracting 
State shall by the mere fact of its ratification, acceptance or approval of 
the Convention and without its consent be deemed to be under any 
obligation to submit any particular dispute to conciliation or arbitration. 
The interpretation of this provision is that states will only be considered to 
have submitted a dispute to ICSID for settlement only where it expressly 
does so. This eliminates the concept of tacit submission of disputes by 
states by the mere fact of its ratification, acceptance or approval of the 
Convention. This to a great extent upholds states sovereignty through 
the concept of consent. 

46	 Christian Tomuschat, ‘The International Law of State Immunity and Its Development by National 
Institutions’ (2011) 44 Vanderbilt Journal of Transnational Law 1105.

47	 Yemi Osinbajo, ‘Sovereign Immunity in International Commercial Arbitration: The Nigerian Experience 
and Emerging State Practice’ (1992) 4 African Journal of International and Comparative Law 1.  

48	 Preamble of the ICSID Convention
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Under Article 25 (1) of the ICSID Convention, ICSID acquires jurisdiction 
over an investor-state dispute where parties to the dispute consent 
in writing to submit to the Centre. This provision upholds states 
sovereignty and also prevents states from claiming the doctrine of 
sovereign immunity, as ICSID only acquires jurisdiction over an investor-
state dispute where parties to such a dispute submit it to ICSID through 
consent and in writing. Consensual submission of investor-state disputes 
to ICSID by states connotes an aspect of waiver of sovereign immunity 
by the states. 

Further to ensure effective settlement of investor-state disputes, Article 
25(1) of the ICSID Convention stipulates that when the parties have 
given their consent, no party may withdraw its consent unilaterally. 
This ensures parties are bound by their agreement to submit their 
investor-state dispute to ICSID. It further pre-empts any party to such an 
agreement from claiming ICSID does not have jurisdiction as that party 
has unilaterally withdrawn its consent.

ICSID Convention under Article 25(3) provides that consent to submit 
disputes to ICSID by a constituent subdivision or agency of a Contracting 
State will require the approval of that State unless that State notifies the 
Centre that no such approval is required. This to a great extent upholds 
state sovereignty through the concept of consent as it gives states power 
to determine which disputes a constituent subdivision or agency of that 
state are submitted to ICSID. 

To uphold states sovereignty and ensure states do not claim the doctrine 
of sovereign immunity Article 25(4) of the ICSID Convention gives 
contracting states, at the time of ratification, acceptance or approval 
of this Convention or at any time thereafter, an option to notify ICSID 
of the class or classes of disputes which it would or would not consider 
submitting to the jurisdiction of the Centre.  This ensures states have the 
power to decide which disputes to submit to ICSID as a sovereign state. 
For example, in 1978, Papua New Guinea notified ICSID that it would 
submit only those disputes which are elementary to the investment 
itself.49

49	 Singh S & Sharma S, Investor-State Dispute Settlement Mechanism: The Quest for a Workable 
Roadmap‘(2013) 29 Merkourios - International and European Law: General Issue 91 (hereafter Singh S & 
Sharma S (2013).
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Furthermore to uphold states sovereignty and ensure states do not claim 
the doctrine of sovereign immunity Article 26 of the ICSID Convention 
provides that a contracting state may require the exhaustion of local 
remedies. According to this Article, all local administrative and judicial 
remedies available to the contracting parties are to be exhausted before 
submitting the dispute to the jurisdiction of the ICSID. 

To uphold the sovereignty of states, consent to arbitration on a case-by-
case basis is required under ICSID Convention. Being a party to the ICSID 
Convention does not mean unconditional consent to ICSID settlement 
of investor-state disputes. According to the ICSID Convention, the 
contracting parties must consent in writing to submitting the dispute to 
the ICSID.50

Under Article 42(1) of the ICSID Convention, the law of a host country 
is to be the governing law in the absence of an agreement between 
the parties to a dispute of the applicable law. Seeking to uphold their 
sovereignty, developing countries wanted disputes to be settled based on 
their domestic laws whereas developed nations wanted disputes settled 
based on international law. The ICSID reached a compromise between 
both schools of thought by permitting the contracting parties to choose 
the governing law by agreement. In the absence of any agreement, the 
law of the host country was to be applied, along with any rules of 
international law as may be applicable.51 

State sovereignty and national security: This means that even after 
acceding to the ICSID Convention, a nation can at any time decide 
the class or classes of cases it wishes to submit to the jurisdiction of 
ICSID.52 In a bid to ensure there is the effective settlement of investor-
state disputes in ICSID, Article 26 of the ICSID Convention provides that 
consent of the parties to arbitration under the ICSID Convention shall 
unless otherwise stated, be deemed consent to such arbitration to the 
exclusion of any other remedy.

50	 Article 25(1) of the ICSID Convention
51	 C Huiping, ‘The Investor State Dispute Settlement Mechanism: Where to go in the 21st Century?’ (2008) 

9 The Journal of World Investment & Trade 2.
52	 Article 25(4) of the ICSID Convention
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6.	 Unequal bargaining power as an antithesis to the concept 
of consent as envisaged under the ICSID Convention

As in-depthly discussed above, the ICSID convention envisages 
the concept of consent as the basis of upholding state sovereignty. 
However, there arises the question of indirect coercion where investors 
demand that states should agree to an ICSID investment clause in any 
contract. Foreign direct investment is essential for enhancing economic 
development, especially in developing countries.53 However, in 
the competition to attract investment, developing countries are in a 
disadvantaged bargaining position during the investment agreement 
negotiation process.54 

Foreign investors often request to include a provision in the investment 
agreement stipulating that ICSID shall govern the resolution of any 
dispute arising out of an investment.55 Over time many powerful global 
corporations have been accused of taking advantage of developing 
countries by coercing them into entering into investment agreements, 
with investment dispute settlement clauses like ICSID clauses.56 

This concept of unequal bargaining power can be regarded as a 
factor vitiating consent as envisaged in the provisions of the ICSID 
Convention.  In the competition to attract investment, developing 
countries are allegedly coerced into forfeiting concerns about economic 
sovereignty and capital controls in exchange for greater incentives to 
investors.57 Therefore, developing countries are considered to be in a 
disadvantaged position when negotiating investment agreements and 
are often pressured to acquiesce to investor’s demands which may 
include ICSID investment clauses.58

53	 Ibironke T. Odumosu, The Antinomies of the (Continued) Relevance of ICSID to the Third World, 8 SAN 
DIEGO INT’L L.J. 345, 357 (2006–2007) page 359.

54	 Olivia Chung, Note, The Lopsided International Investment Law Regime and Its Effect on the Future of 
Investor-State Arbitration, 47 VA. J. INT’L L. 953,957 (2007) page 958

55	 Background Information on the International Centre for Settlement of Investment Disputes (ICSID) page 
2<https://icsid.worldbank.org/en/Documents/ICSID%20Fact%20Sheet%20-%20ENGLISH.pdf>lastly 
accessed on 3rd March 2021

56	 Pia Eberhardt & Cecilia Olivet, Profiting from injustice: How law firms, arbitrators and financiers are 
fuelling an investment arbitration boom, page 7 (Helen Burley ed., Corporate Eur. Observatory and the 
Transnational Inst. 2012).

57	 Elizabeth Moul, The International Centre for the Settlement of Investment Disputes and the Developing 
World: Creating a Mutual Confidence in the International Investment Regime, page 899.

58	 Andrew T. Guzman, Why LDCs Sign Treaties That Hurt Them: Explaining the Popularity of Bilateral 
Investment Treaties, 38 VA. J. INT’L L. 639, 672 (1997–1998).
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Premised on this understanding, it is crystal clear that the salient provisions 
of the ICSID convention envisage upholding states sovereignty mainly 
through the concept of consent. However, the concept of consent over 
time has been bypassed through the existence of unequal bargaining 
power, especially where developing countries are involved. This raises 
the question of whether there is a need to redefine what constitutes 
consent as prescribed by the ICSID convention.

These concerns which are considered to threaten states sovereignty 
especially the developing countries have led to states denouncing their 
membership from ICSID. In 2012, Venezuela became the third country, 
following Ecuador and Bolivia, to have denounced its membership 
from ICSID.59 States exit from ICSID signals the growing loss of faith in 
the system and raises questions about the Convention’s legitimacy and 
purpose to provide an unbiased investment dispute resolution forum.60 
These withdrawals by states from ICSID demonstrate that changes are 
imperative to prevent the current international investment regime 
from potential collapse.61 It is on this basis that this paper submits, such 
changes should involve evaluating the success of the concept of consent 
as the basis of upholding state sovereignty as envisaged by the ICSID 
convention. 

59	 Diana Marie Wick, The Counter-Productivity of ICSID Denunciation and Proposals for Change, 11 J. INT’L 
BUS. & L. 239, 241 (2012)

60	 Diana Marie Wick, The Counter-Productivity of ICSID Denunciation and Proposals for Change, 11 J. INT’L 
BUS. & L. 239, 241 (2012)

61	 Elizabeth Moul, The International Centre for the Settlement of Investment Disputes and the Developing 
World: Creating a Mutual Confidence in the International Investment Regime, page 898.
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7.	 Conclusion

To a great extent, the ICSID Convention envisages the concept of consent 
as the panacea to the doctrine of states sovereignty immunity or the basis 
of upholding state sovereignty. The emphasis by the ICSID Convention 
that states must consent to investment disputes being submitted to ICSID 
negates any claim that a state may raise of sovereign immunity.

However, the concept of consent over time has been bypassed through 
the existence of unequal bargaining power, especially where developing 
countries are involved. This raises the question of whether there is a 
need to redefine what constitutes consent as prescribed by the ICSID 
convention. It is only by addressing such concerns, especially those that 
threaten states sovereignty, that the ICSID Convention can be considered 
a success. In doing so, an environment for economic growth through 
foreign investment especially in developing countries will be created 
and enhanced.
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Investment Arbitration Reforms - Knotty Questions and 
Options

Paul Ngotho1

Abstract

The author traces the current challenges to the Investor-State Dispute 
Settlement (ISDS) regimes to factors which were well known at 
inception of ISDS but were left unaddressed. His article is premised on 
the belief that the current ISDS is not fit for purpose while the proposed 
reforms are both inadequate and too slow. He argues that ISDS requires 
wholesale reforms since disputes are inevitable.

He comments on the host states’ two common reactions to the ISDS. 
On the termination of BITs, he argues that investor protection through 
treaties is still necessary. He is skeptical about the creation of “special 
national courts”. Foreign investors abhor national courts, which they 
fear are subject to varying levels of direct or indirect manipulation by 
states. It might be just a matter of perception but in subjective areas 
like justice are involved, perceptions are important in their own right 
regardless of whether the reality might be different. The special courts 
would, in any event, lead to a zero game once nearly every state has 
its own.

The article also explores the limitation of regional courts and the 
possibility of reforming arbitral institutions to fill the gap. He concludes 
that a thoroughly reformed ICSID is the most viable option but cautions 
that the reforms, to be effective and accepted by the users, must go far 
beyond the mere tweaking of procedural rules. 

1	 Paul Ngotho HSC is an Economist, Chartered Surveyor and Chartered Arbitrator. He holds a Master of 
Laws (LL.M) degree in International Dispute Resolution from the University of London. He presented a 
shorter earlier version of this paper in the African Institute of International Law (AIIL) and Asian-Africa Legal 
Consultative Organisation (AALCO) seminar in Arusha, Tanzania on 19th -21st November 2018. This article 
is part of his series on ISDS reform and appears as chapter 6 in his book Treatise in International Arbitration 
(2020). He is also the author of Contemporary Issues in Arbitration (2016), Lectures in Arbitration (2020) 
and Essays in International Arbitration (2020). His email contact is ngothoprop@yahoo.com
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1.	 Background

That the current Investor-State Dispute Settlement (ISDS) regimes are 
fundamentally flawed is old news, leaving for consideration only when 
and how reforms would be addressed. They emerged from the aftermath 
of the Second World War, when much of Africa and Asia had no voice 
while China, Japan, Singapore, South Korea,  India and Brazil had 
not emerged as major players in the international arena. The mineral 
resources in much of LCDs had not been discovered. Investors came 
from a handful of states, which enjoyed powerful positions as colonial 
powers while many new, inexperienced host states were competing 
for the precious investment. Strong nationalism and rhetoric from host 
states did not yield much on the negotiating table, where investor states 
adopted a take-it-or-leave-it stance. One can see why the dispute clauses 
in some of the bilateral and multilateral investment treaties (BITs and 
MITs) were skewed in favour of the investors and why meaningful ISDS 
reforms must include BITs and MITs themselves.

States have been known to make knee-jerk reactions like terminating 
BITs, banning foreign arbitrators or lifting immunity against arbitrators 
in order to expose them to criminal sanctions. Even regional patch-
up operations are not a viable long-term solution. If anything, they 
are a demonstration of the frustrations which states and other actors 
face in the current ISDS regimes. “Investor-State dispute settlement is 
unfortunately not dead”, lamented the Office of the United Nations 
High Commissioner for Human Rights in a news release on 19 April 
2016.

The reasons why users are dissatisfied with the current ISDS systems 
are well documented. However, the political-economic dynamics which 
have made ISDS reforms necessary and urgent have not been fully 
appreciated. 

Firstly, the most significant is that the traditional dichotomy of the 
More Developed Countries (MDCs) producing the investors while the 
LDCs were the host states has changed, making the call for a fair system 
universal. There are increasing investments between MDCs and between 
LDCs. That leads to the same state contributing investment and acting as 
a host state at the same time but in different transactions. 
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Secondly, LDCs still need foreign investment to exploit their resources. 
Their desperation is apparent from the fact that some of them are still 
signing BITs which contain onerous terms. Their young and demanding 
populations coupled with ambitious development goals and the high 
cost of exploiting natural resources have put economic and political 
strains on LDCs. The universal recognition of peoples rights over their 
natural resources does not seem to have strengthened LDC positions. 

Thirdly, the collapse of USSR in 1980s robbed the world of a much 
needed counter-balance in the world arena, leaving LDCs at the mercy 
of the cartel of European and North American states and their attendant 
multi-lateral agencies. The investor nations used their strong financial 
position and historical ties with the host states to force political and 
economic reforms in LCDs, which had little option that to comply.

Fast forward to the 2000s with cash-rich China, and to some extent 
Japan, shopping for resources and investment opportunities. Suddenly, 
LCDs got options without political strings with respect to China. 
The dynamics on the supply side of the investment market equation 
changed to LDCs benefit.  Of course, that led to valid concerns about 
over-dependence on China for investment and credit. There is also 
speculation on how China, a relatively new player, might enforce its 
rights in the event of default. While the US and some of the European 
states are also now heavily economically dependent on China, LDCs are 
much more vulnerable.

The above shifts have led to the convergence of MDCs and LDCs 
interests, putting both groups on the same side in agitating for ISDS 
reforms in order to achieve a system which is fair to all. It’s amazing 
how simply putting the boot on the other foot leads to changes upstairs.

Polanco R2. advances the view that in order to address some of the 
criticisms leveled against ISDS, a large majority of states have taken a 
‘normative’ strategy, negotiating or amending investment treaties with 
provisions that potentially give more control and greater involvement 
to the contracting parties, and notably the home state. This is particularly 

2	 The Return of the Home State to Investor-State Disputes: Bringing Back Diplomatic Protection? Cambridge 
University Press, 2018. See comments at https://www.wti.org/research/publications/1196/the-return-of-
the-home-state-to-investor-state-disputes-bringing-back-diplomatic-protection/ accessed 2nd April 2019.
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true of agreements concluded in the past fifteen years.

Amending a few of the 3,000-odd BITs and initiatives like introducing new 
national or regional BIT templates cannot fully address the underlying 
ISDS problem, which is multi-faceted and global in nature. When two 
states each with its own BIT templates negotiate a new BIT, one must 
yield. The ISDS challenge is much broader and not amenable to localised 
patchwork at BIT, regional or continental levels in a globalised world.
This article gives the background to ISDS, lists the concerns and considers 
the various options as well as reform timelines. It restricts itself to 
adjudicative ISDS and not negotiation, mediation, conciliation, fact-
finding, UN General Secretary’s Good Office etc all of which are still 
very important because they promote or facilitate amicable settlement. 
Amicable settlement should always be given a change even though 
success cannot be guaranteed. Suffice to say that conciliation and 
mediation take up of BIT disputes has been slow especially after the 
existence of a dispute becomes public.

2.	 The Criticisms 

Criticisms of the existing ISDS regimes have classified into six themes3 as 
follows:

•	 Excessive costs and recoverability of cost awards 
•	 Excessive duration of proceedings
•	 Lack of consistency and coherence in legal interpretation
•	 Incorrectness of decisions
•	 Lack of diversity among ISDS adjudicators
•	 Lack of independence, impartiality & neutrality

Tafadzwa Pasipanodya4 adopts that list, which does not claim to be 
universal or exhaustive. 

3	 https://www.jus.uio.no/pluricourts/english/news-and-events/news/2019/reforming-international-
investment-arbitration-wor.html accessed on 25th January 2019.

4	 “Issues with the current ISDS System: From Diagnosis to the Desirability and Feasibility of Reform”, a paper 
presented in the AIIL-AALCO Arusha Seminar, 2018
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The six and additional issues are discussed in a different order below.

Firstly, arbitrators in investment arbitrations are mainly party-appointed. 
Parties’ rights to determine how their dispute is resolved and to appoint 
the tribunal is one of the characteristic features of arbitration as opposed 
to courts. Yet, it creates the potential of arbitrators favouring their 
benefactors in appreciation of the appointment and to ensure future 
appointments in this apparently lucrative field. Such concerns can be 
eliminated completely by the parties entrusting an independent entity 
with the appointment of the entire tribunal. This mode of arbitrator 
appointment is very unpopular among parties.

Secondly, double-hatting, where the same familiar faces inter-change 
roles between arbitrator and counsel in different arbitrations, has been 
critiqued as inherently unhealthy and “incestuous”. Such is inconceivable 
in national courts, where it could in fact be tolerated due to diversity 
of cases and issues they handle. However, investment arbitration is 
uniquely vulnerable to this practice because the issues and standards 
under consideration are the same in nearly all the cases. A person who 
has interpreted what an investment is as an arbitrator in one case cannot, 
if he has an inkling of professional integrity in him, argue differently 
as counsel in a different case with similar or identical circumstances. A 
detailed discussion of double-hatting is found in the ESIL Reflection The 
Ethics and Empirics of Double Hatting5, , part of which states:

“In his closing speech at the 2015 European Society of International 
Law Conference, Philippe Sands took aim at some of the association’s 
members. The international legal profession, he maintained, bore some 
responsibility for the legitimacy crisis in international law. The crux of 
his concern was the ethics of appointments. To a reasonable observer, it 
might appear that international lawyers were prioritizing their material 
and political interests over independence and impartiality.

Sands named four specific practices. First, select lawyers and law firms 
were ‘capturing’ international investment arbitration and charging 
excessive fees. Second, International Court of Justice (ICJ) judges were 
acting as arbitrators – seemingly the ‘only’ international court to 

5	 https://esil-sedi.eu/post_name-118/ accessed on 15th March 2019.
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allow this practice. Third, some judges and arbitrators were too close 
to states, participating in the appointment processes of state counsel or 
leaking confidential information to governments. Fourth, he labeled as 
‘deplorable’  another practice of double hatting in which individuals 
act simultaneously as arbitrators and legal counsel in international 
investment arbitration” (Emphases added.)

That lawyers are at least part of the problem is also reflected in EU 
Commissioner Cecilia Malmstrom’s statement on 5 May 2015 that, “(M)
y assessment of the traditional ISDS system has been clear - it is not fit 
for purpose in the 21st Century. I want the rule of law, not the rule of 
lawyers.”6 (Emphasis added.) 

Sands is saying that the ISDS system is under siege from a cartel of 
international law firms, which employ arbitrators-cum-litigators to 
control the judicial outcomes and to protect both their fees and market. 
Since those firms stand to be adversely affected by any meaningful 
reforms, they can be reasonably expected to resist. Furthermore, any 
effective reforms must either involve their cooperation or strategies to 
lessen their stranglehold of ISDS.

Interestingly, the law firms are, in the context of corporate social 
responsibility, major sponsors of most arbitration conferences, the main 
forum for discourse on all matters arbitral. They directly or otherwise 
control the agenda, content and tone through theme choice and reserved 
moderator/speaker slots. As for the arbitration journals, one just has to 
read the lists of editors of international arbitration journals.

Thirdly, investors are increasingly challenging the legislative and 
regulatory roles of sovereign states by filing cases which are based on 
the actions taken by states in good faith to enhance or control public 
health, environment and security. Thus Phillip Morris, even though it 
lost, tried to use ISDS to force Uruguay to change its laws on cigarette 
packaging and marketing claiming that they amounted to expropriation 
as they affected it adversely.

6	 “Investments in TTIP and beyond -- toward an International Investment Court”
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Fourthly, the finality of arbitral awards even when they have factual or 
legal errors is considered too rigid and unjust. The correction of errors 
as allowed by nearly, if not absolutely, all arbitration rules and national 
arbitration laws is limited to arithmetic and typographical errors and 
rarely allow delving into the merits. Appeals or setting aside on merits 
are an exception to the rule.

Fifthly, confidentiality, which is understandable and perfectly acceptable 
where only private parties are concerned, is ill-suited where public 
interest and public funds are at stake. The great strides which have been 
made to introduce transparency in ISDS recently have addressed all 
the concerns. Ideally, a single individual citizen of a host state who is 
adversely affected by the actions of a foreign investor should be able 
to make an independent claim against the investor in the same forum 
regardless of his or her government’s position. 

The sixth criticism is the perceived absence of consistency and coherence 
in the decisions of arbitral tribunals. This problem, which is significant 
on its own, ultimately leads to shifting and unpredictable jurisprudence, 
which are bad for planning and business. These interrelated problems 
erode confidence in arbitration as an ISDS forum.

Funke Adekoya SAN7 has given the example of five arbitrations arising 
from the Argentina-US BIT. Argentina had removed stabilization 
measures during economic crisis. Three tribunals determined that the 
action did not satisfy either the necessary defence under customary 
international law or the emergency clause under the BIT while two 
tribunals concluded that the action met the emergency defence under 
the BIT. 

Two further comments are worth making at this juncture. First, those 
arbitrations were administered. That demonstrates that the delimitation 
of charges of inconsistencies to ad hoc arbitrations is unjustified. Indeed, 
the above six criticisms against ISDS regime have always been raised 
against ad hoc in favour of institutional arbitrations. The complaint 
about lack of consistency and coherence is in fact common in both types 

7	 The Practical Considerations of Having a World Investment Court. Paper presented in the AIIL-AALCO 
ISDS Conference, Arusha 19-21st November 2018
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of arbitration. It has been leveled even against ICSID, which runs tightly-
administered arbitrations, refers to precedents and has an in-house 
annulment procedure. Second, and more significant, similar criticisms 
have been leveled against ICJ, which is an “international court” by 
any definition and has tenured judges and bursts the myth that the 
establishment of an international investment court is capable of curing 
the inconsistency problem. 

Seventhly, high arbitral awards against LDCs compete or threaten 
development and recurrent budgets. The quantum awarded in the 
arbitration between Process and Industrial Development Ltd and Nigeria 
has drawn much attention and is currently the subject of litigation in 
both the US and UK. Interest alone at 7 % p.a. or USD 1.2m daily was 
about USD 2.3 billion during the first five years, raising the total sum 
due to about USD 9 billion in 2018. Such figures raise emotions and 
political pressure in LDCs and tend to overshadow rational discourse on 
the risks which investors take.

This is a controversial issue. On one hand, it could be that the relatively 
high quantum in awards is justified. A party’s ability to pay is not one 
of the usual issues for determination in any dispute. That the gross 
revenues or even profits of some multinational corporations exceed the 
combined GDP of several LDCs is also not a major consideration in 
the determination of liability or quantum. On the other hand, some 
of the methods used in quantifying damages, especially when projects 
abort before any significant money is actually invested, are suspect and 
require thorough and sober interrogation within and without the ISDS 
fora.
 
Eighthly, states are exposed to frivolous claims which must be defended 
at a colossal expense in a system under which they are not assured to 
recover their costs even if they win. MDCs might also find the cost high 
in absolute terms but they are probably mollified by the fact that much 
of the money, being legal fees for international law firms, remains in 
their economies.

International arbitrators are, unmistakably, created in large European 
and American law firms senior partners image in age, gender, colour, 
nationality, profession and the law schools attended. This should not 
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be surprising, given that arbitrators are, in reality, appointed not by 
parties but by their counsel, who are more comfortable with their own 
type. Thus the law firms have contributed immensely not only to the 
lack of diversity and the exorbitant costs but also to the other problems 
facing ISDS. Much ink, air miles, conference time, research and lobbying 
have gone into the diversity and inclusion debate in the last ten years. 
Diversity, while most desirable, cannot cure the more fundamental 
underlying problems in ISDS. Users will not stop complaining about 
inconsistence of awards if the panels became more or truly diverse.

It is necessary to distinguish complaints against ISDS from those against 
foreign investors. States have a duty to carry out due diligence to 
establish if potential investors and traders have been paying taxes or 
been blacklisted in their home states or elsewhere. This might involve 
lifting the veil to see the names behind the investment companies and to 
establish who their local errand boys are. In the World Duty Free8 case, 
a little initiative would have established that the company was under 
receivership when it signed the initial contract. Due diligence on Cortec9 
would have raised unmistakable red flags.

3.	 Calvo Doctrine and Hull Formula

For completeness, discussion on ISDS in historical, current or future 
contexts must pay homage to Calvo and Hull. Apparently, some of 
the issues haunting ISDS today were considered century ago and left 
unresolved. If that is so, then one cannot help wondering if there is any 
chance that they will be resolved now or in future.

The clamour to modify investment regimes and ISDS are merely the 
reincarnation of the Calvo Doctrine10, named after Carlos Calvo (1824-
1906), an Argentinian diplomat and legal scholar. The doctrine evolved 
in mid-1800s, when Argentina was heavily indebted and under the 
threat of military intervention from the investor states. The timing of 
the current debate is hardly surprising, given that some LDCs are heavily 
indebted and others admittedly over-indebted. 

8	 https://www.italaw.com/documents/WDFv.KenyaAward.pdf
9	  https://www.italaw.com/sites/default/files/case-documents/italaw10051.pdf
10	 The doctrine was advanced by Carlos Calvo, in his International Law of Europe and America in Theory 

and Practice (1868) source https://www.britannica.com/topic/Calvo-Doctrine
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The Calvo Doctrine was essentially restated by the Drago Doctrine, 
which was propagated by the Argentine foreign minister Luis Drago in 
1902. At the time Venezuela was indebted to Great Britain, Germany, 
and Italy, which threatened armed intervention to collect. Drago advised 
the United States government that “public debt cannot occasion armed 
intervention nor even the actual occupation of the territory of (latin) 
American nations.” 

The Calvo Doctrine advocates the regulation of the jurisdiction of 
governments over aliens and the scope of their protection by their home 
states, as well as the use of force in collecting indemnities - nations were 
not entitled to use armed force to collect debts owed them by other 
nations. It maintains that aliens should not enjoy more rights or more 
amenable standards than the nationals of the states where they invest 
and that uniform standards should apply for all nations, regardless of 
the size or economic strength.

It also maintains that that foreigners who held property in Latin American 
states and who had claims against the governments of such states should 
apply to the courts within such nations for redress instead of seeking 
diplomatic intervention. The Calvo Doctrine was incorporated into BITs, 
which require investors to exhaust local legal remedies prior to seeking 
ISDS. 

The Hull Formula, or Rule, is named after the US Secretary of State 
Cordell Hull (1871–1955). It recognises minimum standards in 
international law which were applicable and which superseded national 
standards. It advocates prompt, adequate and effective compensation 
for investors after expropriation. Not much needs to be said about the 
Hull Formula except that much of it has prevailed in the long run and 
found their way into national laws, BITs and customary international 
law. For example, the international minimum standard is integral in 
customary international law. It basically says that there is a minimum 
standard of treatment which applies to foreign investors regardless of 
the fact that a lower standard might apply to nationals when it comes 
to payment for expropriations.  
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4.	 The Reform Options

The ISDS reform options which render themselves for serious 
consideration are four: national investment courts, a new multilateral 
court, new or reformed international arbitral institution and a reformed 
ICSID.

5.	 National Investment Courts

Every state would like its investment disputes determined in its own 
national courts. Such courts have, and will always, play a major role in 
investor-dispute resolution especially in the support of ad hoc arbitrations 
and the enforcement of non-ICSID awards. A recent intervention by 
Kenyan High Court11 stopped the enforcement of an award from an 
ad hoc arbitration in an investor dispute which had previously been 
dismissed by an ICSID tribunal. The investor has appealed. The role 
national courts play in commercial, and to a lesser extent in investment, 
arbitrations, is still significant. What is under discussion here is whether 
such courts should decide the merits of investment disputes. 

Special national courts are promoted by governments, which are 
typically respondents in many national arbitration and in nearly all 
investment disputes. Listen to the sales pitch in New York from the The 
Netherlands Commercial Court (NCC):

“The NCC is a newly established commercial court focused on resolving 
complex international commercial disputes. Located in the centre of 
European business, Amsterdam, the NCC is conducting its proceedings 
in English, allowing foreign-speaking attorneys to participate in the case 
without a translator. Joining the team of already existing international 
commercial courts in Singapore, Dubai, Qatar and London, the NCC 
incorporates a number of invaluable advantages. In addition, the 
NCC aims to make each proceeding more efficient and less extensive, 
and therefore, shorter and less expensive than in other international 
commercial courts. Launched only in January, 2019, the NCC is already 
becoming an attractive alternative to cross-	 border litigation and 
arbitration.”12

11	 http://kenyalaw.org/caselaw/cases/view/159886/ accessed on 12th March 2019
12	 https://s.typeapp.com/ws/h1307W1VAmF accessed 28th February 2019
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The China International Commercial Court is, quite understandably, a 
function of the Belt and Road Initiative (BRI):

“...the formal inauguration on 29 June 2018 of a new Chinese court 
specifically focused on resolving BRI disputes (the Court) is another step...
as a forum for resolving BRI disputes. BRI projects are generally financed 
wholly or largely by Chinese funders, and constructed by Chinese 
contractors using largely Chinese workforces, so these entities might 
try to negotiate for dispute resolution in China.  However, whether 
non-Chinese parties will be willing to submit to the jurisdiction of the 
Court remains to be seen...doubts will linger over its independence and 
impartiality (whether fairly or unfairly). The obvious lack of neutrality, 
just in terms of location, will always be a big factor making other dispute 
resolution jurisdictions attractive. And then there is the problem of 
enforcement, in which arbitration reigns supreme...It is also possible that, 
in wholly Chinese-funded projects, submission to the jurisdiction of the 
Court may be a condition of funding. ”13  

According to Tanzania’s Constitutional and Legal Affairs minister 
Augustine Mahiga, the country plans to enact a law that will facilitate 
the settling of disputes with investors in the country in order to increase 
transparency and cut unnecessary costs14.  The move is consistent with 
Tanzania’s approach to investment arbitrations generally as reflected in 
the country’s recent public statements and legislation15.

Tanzania, Uganda and the joint venture oil companies16, after months 
of negotiations, agreed that any dispute arising from contracts on the 
24-inch wide 1,445km export pipeline from Ugandan oilfields to the 
Tanzanian port of Tanga would be arbitrated “in London”17, which 
probably means LCIA. This scenario is the perfect demonstration of 

13	 https://www.ciarb.org/resources/features/china-international-commercial-court/ accessed on 15th 
February 2019

14	 https://www.iarbafrica.com/en/news-list/17-news/956-new-law-on-settling-investment-disputes-in-
the-offing?utm_source=ActiveCampaign&utm_medium=email&utm_content=I-Arb+Weekly&utm_
campaign=I-Arb+Weekly+25%2F4%2F2019

15	 Reference is made to Public Private Partnership Amendment (Amendment) Act. No.9 of 2018 and Natural 
Resources and Natural Wealth Management Act of Tanzania.

16	 Total E&P, Tullow Oil Uganda and China National Offshore Oil Company
17	 https://www.iarbafrica.com/en/news-list/17-news/952-london-to-arbitrate-ea-oil-pipeline-project-

rows?utm_source=ActiveCampaign&utm_medium=email&utm_content=I-Arb+Weekly&utm_
campaign=I-Arb+Weekly+25%2F4%2F2019 
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the hard choices which e parties make and the fact that states do not 
have the final say. Tanzania had initially offered to  host the arbitration, 
but the other partners preferred a neutral country. Both Uganda and 
Tanzania are members of the East African Community and so one would 
have expected them to opt for the East African Court of Justice. 

At this rate, investors will soon be faced with a full beauty parade of 
copied and pasted versions of special national investment courts. Will 
the investors bite? Will the stone which Hull so vehemently rejected 
with finality become the ultimate quoin stone of ISDS? Sam Luttrell18 
thinks not: “From the international business person’s perspective, the 
most significant risk is that judges in other states may be biased against 
foreign parties”. Humphrey O’Sullivan puts it more graphically ‘there 
is little use in going to law with the devil of the court while the court 
is held in hell”. That was in 1831. Little has changed the last 188 years. 
Foreign investors’ morbid fear of national courts in hosts states is not 
baseless. It is not like foreign investors do not know the door to the 
local court! They have been there every day for traffic offences, pick-
pockets, employment cases, physical planning matters19 etc.

“Special” national courts to handle investment disputes are quite easy 
to set up and relatively inexpensive to run as funding would also be 
more or less assured. They would also have full-time judges of national 
repute. But that is all in favour. The criticisms against national courts are 
weighty, hence the qualification that the ones are “special” or specially 
for investment disputes. Since regular national courts have long been 
rejected by investors for that purpose, the carrot lies in new courts’ 
newness and specialty, which would, hopefully, guarantee fairness to 
the foreign investors. 

However, the current spate of states quickly retreating into cocoons 
called special national courts is a zero-sum game once every state has 
such a court.  It would be unfair to suggest that all national judges 
or that all national courts are biased against foreigners in general or 
foreign investors in particular. However, their independence is, in the 
eyes of foreign investors, a hit-and-miss affair or at least suspect,. The 

18	 Bias in International Commercial Arbitration, Kluwer Law International
19	 https://www.capitalfm.co.ke/news/2019/04/court-orders-kiambu-to-process-tatu-city-building-approvals/ 
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investors might not to take the risk of a forum in which the selection, 
renumeration, retirement and removal of each adjudicator are all 
dependent on the opponent. Even lesser matters like the exposure of a 
judge to transfer from the special court to a less glamorous one could be 
a powerful motivator.

In addition, patriotism is an important consideration in international 
arbitration. The current ISDS systems generally require that no member 
of the tribunal shares nationality with either party. Even ICJ allows a 
party to appoint an ad hoc judge to balance the situation whenever 
one party shares nationality with one of the permanent judges. Host 
states could deal with the nationality bias issue quite easily by reserving 
the presidency and/or most of the seats in the special courts to non-
citizens. They would then administratively ensure that no member of 
the bench in a particular case shares nationality with the investor in each 
case. However, they are most unlikely to deal with that aspect since 
they would lose control of what is essentially a national court. Investors 
would also love a court they could control! Since they are not able to 
do that legitimately, the best they could negotiate for is for disputes 
to be heard in courts in the home states, a prospect which host states 
would not normally accept. 

The other major drawback to special national courts is the venue. Being 
national courts, they are likely to routinely hear cases in the host state in 
spite of powers to sit elsewhere. Host states could easily frustrate foreign 
investors and their witnesses through arrests for genuine or trumped 
up charges timed to frustrate the investor’s case in court. Non-judicial 
harassment includes being trailed, phone tapping, stage-managed 
muggings, food poisoning and pickpockets– governments are known 
to play hard ball as any private party in arbitration and are never short 
of tricks. Counsel might require licences from the host state’s attorney 
general while the investor’s foreign expert witnesses might require 
work permits as opposed to visitor’s visas all of which are controlled 
by governments. Even the executions are not beyond contemplation. 
A private investor’s counsel survived narrowly after ingesting a radio-
active poison, which is accessible strictly to states, in a European capital. 

Every jurisdiction has some decidedly pro-executive judges, who get 
rewarded by particularly prestigious appointments and honours. Few 
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judiciaries can withstand sustained pressure from their governments, 
and foreign investors are not about to take the risk. Obviously, national 
courts have limited geographical jurisdiction as they would normally 
entertain cases in which there is a connection to the subject state.  The 
other drawback is that judgements of national courts are not as widely 
enforceable in other states as foreign arbitral awards are under the New 
York Convention. The problem of sovereign immunity would dodge 
the special courts throughout. A special national court might achieve 
a reasonable level of consistency and coherence. However, for certain 
the jurisprudence across the several national courts on the same issues is 
likely to be much more chaotic than what ISDS is currently accused of. 

6.	 Multilateral and International Investment Arbitration 
Courts

The perfect international investment court would be made up of tenured 
judges, who would work to high ethical standards and be truly impartial 
and independent. It would also be free from political manipulation by 
states and would have trial and probably appeal chambers. The decisions 
would be binding and enforceable worldwide.

Parties are, quite unexpectedly, disinterested in arbitration under regional 
courts, which have tenured judges and which would save parties the 
money which would otherwise go to private arbitrators. The judges are 
nominees of the member states while the services are free of charge to 
users. However, regional courts are prone to regional political dynamics 
and to crippling under-funding. Investors have given many of them a 
wide berth. The East African Court of Justice and COMESA court are, 
apparently quite unpopular ISDS destinations. Each had in November 
2018 handled only three investment disputes even though they do not 
charge any fees to the parties.

The ICJ and the International Criminal Court (ICC20) are probably the 
best examples of truly international courts. They have tenured judges 
who have impressive credentials. Yet ICJ is facing the same criticisms as 
the ISDS - inconsistency, time, costs, domination by MDCs especially the 
permanent members of the UN Security Council. 

20	 Not to be mistaken for the International Chamber of Commerce, which has a reputable arbitral institution.
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S. Gozie Ogbodo has, for example, criticized the ICJ as follows:

“nomination of ad hoc judges by parties under Article 31 of the ICJ 
Statute corrupts the integrity of the Court by allowing a party before it 
to nominate an ad hoc judge if none of the ICJ judges is a nationality 
of the party. In other words, every party before the ICJ is entitled to 
either a judge of the same nationality on the Court or an ad hoc judge. 
On the face of it, this practice may be geared towards ensuring fairness 
and democracy in the operation of the Court. However, a critical 
examination of this practice - as well as the outcome - portrays an abuse 
of the judicial process at the highest level. The records indicate that ad 
hoc judges typically vote for their country of nationality, irrespective of 
the majority decision of the Court. Guaranteeing a contentious party the 
right to a representative judge does not augur well for the Court’s image 
of impartiality. The impression created by this practice is that a party 
can only be guaranteed a fair and impartial justice before the Court 
if, and only if, the party is represented by one of the judges – either 
one of the elected judges or an ad hoc judge. Moreover, the mere fact 
that a party before the court must have a representative judge does not 
only negate the impartial appearance of the Court, but speaks volumes 
about its ability to dispense States-blind justice to the parties before it. 
This practice contravenes the claim that a member of the Court is not 
a delegate of the government of her/his own country. Since an ad hoc 
judge is an appointee of a state party before the Court, the likelihood of 
future appointment will definitely sway the judge to be sympathetic to 
the state party which typically is his home state.”21 

The discovery that a large number of ICJ judges were carrying out 
private arbitrations in complete violation of the absolute prohibition 
under Article 16.122 of the ICJ Statute bursts the myth that tenured 
judges would necessarily work to a higher ethical standards than private 
arbitrators. As noted by Sands elsewhere in this article, the ICJ judges are 
in fact quite close to states and not because of nationality but because 
states are actual or potential clients in private arbitrations.

21	 An Overview of the Challenges Facing the International Court of Justice in the 21st Century at  https://
digitalcommons.law.ggu.edu/cgi/viewcontent.cgi?article=1159&context=annlsurvey accessed on 6th 
March 2019   

22	 “No member of the Court may not exercise any political or administrative function, or engage in any other 
occupation of a professional nature” (Emphasis added.)
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ICC has been accused of unduly targeting African states. That allegation 
requires objective analysis against the worldwide geographical 
occurrence of the violations which ICC is mandated to handle. Such an 
analysis is beyond the scope of this paper. 

At one stage, the African Union requested that the U.N. Security Council 
defer the cases against Uhuru Kenyatta and his deputy, William Ruto, at 
ICC for one year to allow them to deal with the aftermath of an attack 
by Al Qaeda-linked Somali militants. The 15-member Security Council 
was split - seven members, including Russia and China, voted in favour 
while eight including France, the United States and Britain abstained. 
Resolutions need nine votes and no vetoes to pass. Britain, France, the 
United States, China and Russia hold veto powers.23

ICC itself admitted “political interference” as the reason for terminating 
the Kenyan post-election violence cases. It did not say where the 
interference came from. The US embassy and various European missions 
in Nairobi over the years issued statements which make them prime 
suspects. That the US had any interest was rather queer because it was 
not then or at any stage bound by the Rome Statute. Therefore, it 
played Unoka, who Chinua Achebe refers to in Things Fall Apart as, 
“the outsider who wept louder than the bereaved”. 

Moreno Ocampo24, the ICC Prosecutor who carried out the investigations 
and partly prosecuted the Kenyan cases, came highly recommended 
having gained his fame in high-profile cases in Argentina. This former 
Transparency International board member had earned coveted honours  
like being on the “Brave Thinkers” and “100 Top Global Thinkers” lists 
but his 9-year tenure at the ICC was, in this writer’s view, an unmitigated 
disaster. The Court criticised his shameless attempt to rely on material 
which he refused to disclose to the accused in the Thomas Lubanga 
case. He then deliberately or otherwise botched the Kenyan cases with 
shoddy investigations.  

23	 https://www.reuters.com/article/us-kenya-icc-un/africa-fails-to-get-kenya-icc-trials-deferred-at-united-
nations-idUSBRE9AE0S420131115 accessed 30th January 2019.

24	 https://en.wikipedia.org/wiki/Luis_Moreno_Ocampo
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In addition, ICC has faced some rather pedestrian challenges. Sample 
this:

“Unqualified judges, in some cases with no expertise on international 
law and in one case no legal qualifications, have been appointed to 
key positions because of highly politicized voting systems and a lack of 
transparency...To elect a person to the ICC who doesn’t even have a 
law degree for example, is a most unfortunate precedent to have set.”25  

(Emphasis added.)

How did the premier international civil and criminal courts both end 
up being managed like the judiciary of a banana republic? Few national 
courts in the world today are that depraved even in police states and 
military dictatorships. How did the ICJ and ICC get here?  The answer is 
contained above and underlined for ease of reference. 

There is little motivation to create a new “world investment” court 
today. States, particularly LDCs, are unlikely to sign a new treaty for the 
creation of such a court given the criticisms of the current ICSID.
  
The proposed European Union and US Transatlantic Trade and 
Investment Partnership (TTIP) proposal is worth commenting on. 
According to Stephen M. Schwebel, a international arbitrator and 
former ICJ President,

“The EU now proposes to replace investor-State arbitration by an 
Investment Court 	 System, a Tribunal of the First Instance composed 
of 15 judges appointed jointly by the EU and the US, of which five would 
be EU nationals, five US nationals and five nationals of third countries. 
Three judges would be randomly assigned to each case; the disputing 
parties would not choose the particular judges....the Commission’s 
objective is to replace all investment dispute settlement mechanisms 
with a permanent 	 International Investment Court and an Appeals 
Tribunal.”26 

25	 https://www.google.com/amp/s/amp.theguardian.com/law/2010/sep/08/law-international-court-justice-
legal

26	 http://isdsblog.com/2016/05/30/former-icj-president-criticizes-ec-investment-court-proposal/ accessed 
12th March 2019.
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The appointment of the judges of the court of first instance is similar to 
that of the Iran-US Claims Tribunal, which has 9 members of whom the 
3 are Iranian, 3 US nationals and 3 from other states. 

Under TTIP, the investors would have no role to play either in the initial 
recruitment of the judges or the subsequent appointment of the panel 
to hear a specific case. Even the states would not have that option, but 
they do not need it since they will have played the greater role in the 
appointment of the entire court. Furthermore, the fact that a panel of 
3 would be chosen at random means that there is a possibility of two 
or all three members of any panel coming either from EU or from US 
appointees thus undermining confidence in the system. According to 
Schwebel in the paper quoted above:

“the fundamental objection to the EU Commission’s proposal to replace 
investor/state arbitration with an investment court is that it would replace 
the current system, which on any objective analysis works reasonably 
well, with a system that would face substantial problems of coherence, 
rationalization, negotiation, ratification, establishment, functioning and 
financing” 

The possibility of states populating the court with pro-state arbitrators 
to the detriment of the investors coupled with the fact that the more 
powerful states carry more weight in the appointment of the judges 
mean that the appointment of judges might be an exercise of horse 
trading.

Judge Schwebel27, is critical of the EU’s  TTIP, and suggests that the 
current ISDS is fairer because “(T)he costs of investor/state arbitration are 
borne by the parties, but under the EU’s approach they would apparently 
be borne by States alone.” That might or might not be correct or unique 
to TTIP as the establishment and maintenance costs of ICSID as well as 
the regional or special national courts are funded by states. The same 
would apply to an international investment arbitration court, just as 
happens now with ICJ and ICC. The representation and witness costs 
as well as disbursements would be borne by parties themselves and 

27	 The Proposals of The European Commission For Investment Protection And An Investment 
Court System 17th May 2016 http://isdsblog.com/wpcontent/uploads/sites/2/2016/05/
THEPROPOSALSOFTHEEUROPEANCOMMISSION.pdf
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awarded to the prevailing party in the end even though this practice 
is not universal. In fact, award of costs to the prevailing party might 
be more assured under some special national courts depending on the 
legal tradition and the applicable municipal law of the subject state. 
Therefore. minimal weight should be given to Schwebel’s views above.

The Permanent Court of Arbitration (PCA) is not a court but an arbitral 
institution, which primarily applies the UNCITRAL arbitration rules. 
Since inception of PCA, it had as at November 2018 been asked to 
appoint arbitrators in 725 cases, of which 170 were ISDS matters. That 
year it administered 170 disputes and had 3-inter-state, 95 investor-state 
and 50 contract-based arbitrations pending. 

The Organisation for the Harmonisation of Business Law in Africa 
(OHADA) model, which involves, first and foremost, uniform arbitration 
laws and then creation of a regional court replacing all national courts, 
requires a lot of political goodwill. That model has a lot of potential for 
Africa especially in the Africa Continental Free Trade Area era. However, 
the fact that all the member countries are capital receiving states will be 
a major challenge, which might or might not be sufficiently countered 
by the inclusion of non-Africans in the panel of arbitrators.

7.	 Reformed ICSID

The ICSID Convention, which entered into force in 1966, was meant 
to establish institutional and legal framework for foreign investment 
dispute settlement by providing an independent, depoliticized forum 
for arbitration, conciliation and fact-finding. While signing the ICSID 
Convention in April 2019, Djibouti’s Minister of Economy & Finance 
in Charge of Industry, Commerce &Tourism, Ilyas Moussa Dawaleh 
said, “(J)oining ICSID is part of a series of actions that the government 
of Djibouti has undertaken to transform the business and investment 
environment in Djibouti, create employment opportunities for youth and 
women, and to boost economic growth in the country.”28 The signing 
brings to 163 the number of states which have signed the convention, 
which has been ratified by 154 states.  

28	 https://www.iarbafrica.com/en/news-list/17-news/950-djibouti-signs-icsid-convention-to-encourage-
investment?utm_source=ActiveCampaign&utm_medium=email&utm_content=I-Arb+Weekly&utm_
campaign=I-Arb+Weekly
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Given the criticisms which have been leveled against ISDS generally 
and ICSID in particular, the fact that a state signed the Convention in 
2019 is an indication that states still have a substantial residual level of 
confidence in ICSID and/or that they are desperate to attract foreign 
investment.
 
During ICSID’s relatively long history, from 1966 to 2006, no state 
which was bound by the ICSID Convention denounced the treaty. For 
forty years there were no exits, only entries. Hither to only 3 states 
which have been bound by the ICSID have denounced the Convention, 
i.e.  Bolivia from 3rd November 2007, Ecuador from 7th January 2010 
and Venezuela from 25th July 2012 – the last exit was 7 years ago. That 
compares favourably with 13, the number of states which have become 
bound by the Convention since 2007 – Canada, Mexico, Sao and 
Principe, Kosovo, Iraq, Haiti, Cabo Verde, Montenegro, Nauru, Qatar, 
San Marino, South Sudan and Serbia. The entries are more than 4 times 
the exits. The ratio is more impressive when one considers states like 
Djibouti, which have since 2007 indicated their intentions, even though 
they are not yet bound by the ICSID Convention29. In comparison, the 
New York Convention, which is older that the ICSID Convention by 
eight years and has more significant impact on states, had as at 20th 
April 2019, 159 contracting states, which were bound by that treaty30. 

Judge Schwebel opines that ICSID, having successfully administered 
a very large number of cases, is not facing criticism from investors or 
states but by “uninformed or misinformed critics have made so much 
uninformed and misinformed noise”. That comment calls for verification 
of the credentials of some of the ISDS critics.

Gus van Harten is a law professor at Osgoode Hall Law School in 
Toronto, Canada, and specialises in investment arbitration. He has 
“studied the field closely since foreign investor lawsuits against countries 
began to explode in the late 1990s... (and) received a PhD in the subject 
from the London School of Economics and Political Science in the mid-
2000s.” 31

29	 https://icsid.worldbank.org/en/Documents/icsiddocs/List%20of%20Contracting%20States%20and%20
Other%20Signatories%20of%20the%20Convention%20-%20Latest.pdf accessed on 7th April 2019.

30	 http://www.newyorkconvention.org/countries
31	 https://gusvanharten.wordpress.com 
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What about Philippe Sands?32 After completing his postgraduate studies 
at Cambridge, he spent a year as a visiting scholar at Harvard Law 
School. He was appointed Queen’s Counsel in 2003. He is a British and 
French lawyer at Matric Chamber and Professor of Laws and Director 
of the Centre on International Courts and Tribunals at the University 
of London. A specialist in international law, he appears as counsel and 
advocate before many international courts and tribunals, including the 
ICJ, International Tribunal for the Law of the Sea, European Court of 
Justice, European Court of Human Rights and the International Criminal 
Court.  He also serves on the panel of arbitrators at the ICSID and the 
Court of Arbitration for Sport. He is the author of sixteen books on 
international law. His book East West Street: On the Origins of Genocide 
and Crimes against Humanity (2016) has been awarded numerous prizes.

Schwebel has also described the ISDS criticisms as being “more colorful 
than they are cogent” and addressed three of the criticisms against 
ICSID in a simple and factual manner. Firstly, on the claim that tribunals 
are biased toward investors, he draws from Susan Franck’s research, 
which concluded that, of 144 publicly available awards as of January 
2012, states won 87 cases (about 60%) when arbitrators resolved a 
dispute arising under a treaty, while investors won 57 (40%) and that, 
even when investors were awarded damages, they won significantly 
less than the average amount claim of USD 343m, and that about a 
quarter of investment claims were dismissed at the jurisdictional stage. 
His conclusion is that those findings hardly suggest bias against states. 

That research suggests, at face value, that the arbitration tribunals are 
unbiased. Yet it could be that, for example, states could win 75, 80 
or 90% of the time given more independent tribunals. Conversely, 
a state success rate of only 20 or 30% would not necessarily mean 
that the tribunals were either biased against investors. Such statistics do 
not prove anything either way and are unhelpful in the assessment of 
tribunals’ independence and impartiality. The relatively high dismissal 
rate on jurisdiction and low success rate on merits in spite of the best 
legal and expert advice which investors can procure speaks more about 
the quality of some of the cases which are mounted against states than 
about the independence and impartiality of the arbitral tribunals. 

32	 https://en.wikipedia.org/wiki/Philippe_Sands accessed on 27th March 2019.
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On the alleged asymmetry which gives investors freedom to bring claims 
against states, while states cannot bring claims against investors, Judge 
Schwebel’s response is that states can, and have, brought counterclaims 
against investors under ICSID and UNCITRAL. Fair enough. 

Regarding the often-conflicting arbitral awards, he readily admits the 
charge and says that such cannot be unexpected in the decentralized, 
horizontal nature of the ISDS system. He adds that conflicting 
interpretations of similar provisions in BITs often arise because tribunals 
are responding to differences in the facts of each case and that even in 
the relatively centralized, hierarchical judicial systems of a state, conflicts 
among courts are common, aptly demonstrated by the inconsistencies 
that exist between state and federal jurisprudence in the US.

Being labelled as noise makers is something the critics can live with but 
it cannot extinguish debate on the small matter of ICJ judges’ willful 
violation of an express statutory provision even if institutional failures 
in ICJ and the UN stop the matter from being addressed. 

According to Edmund Northcott  and Acacia Hosking33, the changes 
in the works at ICSID are limited to electronic filing, disclosures of 
third party funding, requirement of parties consent for publication 
of awards, security for costs, bifurcation, requirement for parties to 
challenge the arbitrator within 20 days of the basis of challenge arising 
instead of “promptly”, new time lines for selection of arbitrators and 
for publication of awards etc. While those changes are desirable, their 
impact would be minimal on the main areas of criticism - costs and 
duration of proceedings and zero effect on the remaining for criticisms, 
i.e. inconsistent and “incorrect decisions”, incoherence in interpretation, 
lack of diversity and lack of independence, impartiality and neutrality. 

Amendment of the Convention itself would be quite cumbersome, if not 
impossible. Article 65 stipulates that any contracting state may propose 
amendment of this Convention by sending a proposed amendment to 
the Secretary-General not less than 90 days prior to the meeting of the 
Administrative Council at which such amendment is to be considered. The 

33	 10Things you need to know about the new draft ICSID Rules https://www.kwm.com/en/be/knowledge/
insights/10-things-you-need-to-know-about-the-new-draft-icsid-rules-20181119 accessed on 2nd April 2019
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proposal would then be transmitted by him or her to all the members of 
the Administrative Council. According to Article 66, if the Administrative 
Council shall so decide by a majority of two-thirds of its members, the 
proposed amendment shall be circulated to all Contracting States for 
ratification, acceptance or approval. Each amendment shall enter into 
force 30 days after dispatch by the depository of this Convention of 
a notification to contracting states that “all Contracting States have 
ratified, accepted or approved the amendment”. Any amendment must 
be ratified by all the Contracting states to be effective. Getting all the 
contracting states to ratify an amendment would probably take decades. 
Therefore, reforming ICSID through mandatory or optional arbitration 
rules is a more practical solution. Will ICSID rise to the occasion or it will 
adopt Justice Schebel’s dismissive attitude of critics as noisy, uninformed 
and misinformed?

8.	 International Arbitral Institutions

The challenges and practical difficulties with each of the above options 
opens a unique opportunity for innovative and reputable arbitral 
institutions in international commercial arbitration to diversify to 
investment arbitration through rules which address the various criticisms. 
While a proven track record would be advantageous, the opportunity is 
open to new institutions also. There may even be room for like-minded 
institutions to put aside the ever-present sibling rivalry and cooperate 
in jointly developing the rules but administering the arbitrations 
independently.

There are several categories of arbitral institutions: national or 
government sponsored, professional associations like CIArb. and 
independent international bodies which are neither of the first two, 
special interest groups in unrelated professional bodies and completely 
privately owned institutions which are owned by a handful of 
arbitrators. Each category has its strength and weaknesses, which define 
its suitability for this role.
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An interesting controversy34 arose in India about the government’s 
alleged attempted control of the proposed New Delhi International 
Centre. A petition filed in court claims that the enabling ordinance35, in 
its present form, is unconstitutional as it compromises the independence 
of judiciary because of the control which would be exercised by the 
central government in the appointment of the arbitrators. While s.14 
gives the Arbitration Centre authority to maintain a panel of arbitrators, 
section 28 authorises that centre to establish the chamber of arbitrators 
and to scrutinise the application for empanelment of the arbitrators.

The petitioner’s case is that the since the composition of Centre under section 
5 is majorly formed of the central government, then the independence 
and autonomy of the centre would be compromised. CIETAC has emerged 
out of the blues to become a world leader in domestic and international 
commercial arbitration. BRI   projects  give  it  an     excellent entry 
point into  ISDS. Whether China can break into the ISDS market depends 
on numerous factors which have discussed in a general manner above.  

9.	 The Spectrum

The following table is an attempt to analyze the options in an empirical 
manner. It is work in progress and reflects the author’s interim thoughts 
as at 20th April 2019. Even the weights (0-5 and 0-10) and scores are 
provisional. It could even be that he has left out some of the issues 
which should be scored.

34	 https://barandbench.com/delhi-hc-new-delhi-international-arbitration-centre/
35	 New Delhi International Arbitration Centre Ordinance, 2019
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Matrix of ISDS Options
Special
Nat. Courts

Int’l
Investment
Court

Reformed
Arbitral
Institutions

Reformed
ICSID

Absence of bias (0-10) 4 7 7 9

Advantage* of parties’ choice of tribunal (0-
10)

0 0 10 10

Costs of proceedings 
(0-10)

10 5 0 5

Absence of inconsistency, incoherence and
incorrect decisions (0-10)

10 8 6 8

Taking too long (0-5) 4 5 3 3

Lack of diversity (0-5) 0 3 5 5

Confidentiality (0-5) 0 2 5 0

Total 28 30 36 40

Ranking 4 3 2 1

*The right of parties to take part in the appointment of the tribunal is 
here taken as an advantage, but that it can also considered a disadvantage 
is acknowledged.

The relatively low score of an international investment court are 
unexpected. A reformed ICSID emerges the most viable option but, 
should it not rise to the occasion then the next contender is reformed 
arbitral institutions. It is worth repeating that a thorough comparison 
based on empirical study or even a completely different comparison 
matrix are required but that those are far beyond the scope of this 
paper.

10.	Time Lines 

The ideal time for ISDS reforms was 20 years ago. The next ideal time 
was yesterday. Obviously, how soon they will take place depends much 
of the option or options which are chosen. Some options are inherently 
slow due to the numbers of players involved, while others are a copy 
and paste affairs which can be up and running in months. 

The Chartered Institute of Arbitrators (CIArb) held a panel discussion36 
in London on 13th February 2019 under the telling theme, “Evolution, 
Not Revolution: CIArb’s Work on Investor State Dispute Settlement 

36	 https://www.ciarb.org/news/evolution-not-revolution-ciarb-sets-out-its-approach-to-the-question-of-isds-
reform/
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(ISDS) Reform at UNCITRAL Working Group III”. It recognised the 
need for reforms to improve the consistency, clarity and predictability 
- lack of consistency of the decisions as one of the concerns creating 
unpredictability of the results and how standardization would lead to a 
uniform interpretation of the key concepts in international arbitration 
and many states loss of confidence in the current dispute resolution 
system. Conflicts of interest, ethics, code of conduct and possible 
sanctions were also discussed as could be expected in a forum called by 
a professional body which trains and accredits arbitration practitioners. 
The participants cautioned that reforms should be carried out an 
incremental way. They advocated evolution, which, at least in the 
strictly scientific sense, has no agenda, time frame or pre-determined 
outcome. Evolution has evidently failed to recognize, let alone address, 
these complaints for decades. 

Evolution has its place and has in fact been going on silently all the 
while. One just has to consider the changes in arbitration jurisprudence, 
BIT content, confidentiality in investment disputes, the so- called 
Americanisation of arbitration and the gender diversity to appreciate the 
role which evolution has played. The pace must be determined by the 
issues at stake. Paucity in ethics among arbitrators and lack of confidence 
in the entire ISDS system cannot be left to left to evolutionary forces any 
longer. You can’t cross a river in installments. 

Obviously, whoever is either making a net gain or not hurting particularly 
badly from the status quo cannot begin to appreciate the urgency. For 
example, South Africa has terminated BITs in which it is host state and 
retained the ones in which it is the investor. This gives a hint of who 
between investors and states is benefiting more from the flawed ISDS 
system. 

Continued resistance to reforms could lead to the next stage. Many states 
refusal to take part in ISDS or to honour awards which would put ISDS, 
states, investors in a most awkward position. That would pressurize the 
various players to cooperate in accelerating the ISDS reforms. African 
states threats, whether justified or not, to quit the Rome Statute en 
mass shows that the clamour for ISDS regimes could turn nasty if not 
addressed in a timely, fair and systematic manner.
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11.	Epilogue

The common thread in the criticisms facing ISDS points to an integrity 
crisis. Users are losing confidence in the entire system from the institutions, 
arbitrators, lawyers and international arbitration as a dispute resolution 
forum. To put things in perspective, would a national judiciary, faced 
with such flaws, survive? If not, then ISDS must not be allowed to 
survive in its current state. And time is of the essence: - a legal, political, 
economic or even mechanical system which is inherently flawed is costly 
to maintain in the short run and must be replaced sooner than later.

The above approach might give the wrong impression that the choice 
is between one or two options and all the others. In reality, all of the 
options will probably be attempted simultaneously, competing for space 
and disputes until one or two fora takes clear dominance probably 
twenty years down the line. 

Some of the criticisms against ISDS revolve around ethics, integrity, 
conflict of interest, disclosures etc...CIArb. and the International Bar 
Association, have developed various guidelines and codes for application 
in domestic and international arbitrations already while the former is 
a specialist in the professional training of arbitrators. Their unrivaled 
experience and expertise in those fields should be mainstreamed into 
investment arbitration.

Finally, the pro- and anti- arbitration pendulum moves all the time but 
the metal ball never stops or spins out of control. In spite of all the 
criticism, even in domestic situations, many parties, even when they 
have other options, still prefer arbitration to litigation. Internationally, 
there are limited practical options outside amicable settlement. The 
choice is between arbitration and arbitration. 
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Abstract

This article examines third-party funding (TPF) regulation within the 
context of Investor-State Dispute Settlements (ISDS). While TPF is 
largely unregulated, this article highlights the attempts to acknowledge 
such funding structures in investment treaties and arbitral rules. The 
key features of TPF regulation are discussed including the mandatory 
disclosure obligations imposed on the funded party (FP) as well as the 
provisions which empower the tribunal to consider the availability of 
TPF arrangements when making decisions on, the allocation of costs 
and requests for orders for security of costs against the FP. A specific 
focus is given to the provisions in the ICC Rules 2021, the amendments 
proposed to arbitration rules of the International Centre for Settlement 
of Investment Disputes (ICSID) and the attempts by the UNCITRAL 
Working Group III’s to create a detailed regulatory framework for TPF 
through its Draft Provisions on Third-Party Funding which are prepared 
with the intention of providing a legal framework for TPF which may 
be implemented through inclusion in investment treaties or through 
inclusion in institutional arbitration rules and/or domestic legislation. 
It is argued that on key issues, such as the scope of disclosure required 
and the consequences for failure to comply with disclosure obligations, 

Reform of Investment Arbitration in the Context of Third-Party 
Funding
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the ICSID amendments, the Draft Provisions and the ICC Rules are not 
aligned. It is proposed that guidance or best practices on disclosure  
should be developed and that tribunals should adopt a reasonable 
approach, rather than a penalising one, when considering objections to 
disclosure by FPs and the weight they give to TPF arrangements when 
making decisions on costs and security for costs. 

1.	 Introduction

Third-Party Funding (TPF) refers to a situation where a natural person 
or a corporate entity who is not a party to litigation proceedings agrees 
to fund some or all of the costs of a party (usually the claimant’s costs) 
in the litigation.1

Typically TPF refers to commercial financing arrangements where the 
third party (TP) receives remuneration dependent on the outcome 
of the proceedings. TPF arrangements will also include non-profit 
funding provided through a donation or a grant, support provided 
by development organisations and equity financing where the TP will 
buy shares in the funded party (FP) or the shares in a special purpose 
vehicle jointly owned with the FP.2 The United Nations Commission on 
International Trade Law (UNCITRAL) Working Group III summarised 
the different forms of commercial and non-commercial funding as 
follows: “..contingency fee arrangements, liability insurance, portfolio 
funding, law firm financing, before-the-event and after-the-event 
insurances, litigation loans and philanthropic arrangements.”3 

1	 This is the generally accepted definition. See The ICCA Reports No. 4, Report of the ICCA Queen Mary Task 
Force on Third-Party Funding in International Arbitration, (April 2018) available at https://cdn.arbitration-
icca.org/s3fs-public/document/media_document/Third-Party-Funding-Report%20.pdf (visited June 21. 
2021); see also International Centre for Settlement of Investment Disputes (ICSID) Secretariat, Proposals for 
Amendment of the ICSID Rules – Working Paper Number 1, Volume 3 -  2 August 2018 online at https://
icsid.worldbank.org/sites/default/files/publications/WP1_Amendments_Vol_3_WP-updated-9.17.18.pdf 
(visited June 21. 2021). 

2	 United Nations Commission on International Trade Law (UNCITRAL) Working Group III (Investor-State 
Dispute Settlement Reform), Draft Provisions on Third-Party Funding, online at https://uncitral.un.org/en/
working_groups/3/investor-state 157 (visited June 21. 2021) paras 8-9.

3	 United Nations Commission on International Trade Law (UNCITRAL) Working Group III (Investor-State 
Dispute Settlement Reform) Thirty-seventh session, Possible reform of investor-State dispute settlement 
(ISDS) Third-party funding – Note by the Secretariat (A/CN.9/WG.III/WP.157), online at https://undocs.
org/en/A/CN.9/WG.III/WP.157 (visited June 21. 2021), para 6.
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The remuneration due to the TP may be calculated as a percentage of 
the award or settlement, a success fee, a fixed amount, a multiple of 
the funding or a combination of these arrangements4 The third party 
is typically not entitled to remuneration if the funded party is not 
successful in the litigation.5  It is reported that:  (i) the remuneration 
due to TPs ranges between 25% to 45% of the award amount; (ii) TPs 
usually seek three time the amount they have invested as a return on 
investment; and (iii) TPs usually fund cases where the amount in dispute 
exceeds United States Dollars 3 million.6

The funding provided will typically cover a party’s counsel and experts 
fees and the tribunal’s expenses as well as the costs associated with 
appeals or enforcement proceedings. Further, the funding may be with 
respect to a single claim or a portfolio of claims involving the funded 
party.7  

Today, TPF is a key feature in international arbitration disputes owing 
to the increase of users (including small and medium-sized enterprises, 
large corporates and in some instances State parties8), third-party funders 
and the development of the types of funding structures available to 
parties seeking litigation support. This article outlines key features of 
TPF regulation. It specifically focuses on recent proposals to amend TPF 
regulation in the context of the investor-State dispute settlement (ISDS) 
regime, by UNCITRAL Working Group III and in the Arbitration Rules of 
the International Centre for Settlement of Investment Disputes (ICSID) 
highlighting the key concerns for users and State parties. 

4	 International Arbitration Information by Aceris Law LLC, Third Party Funders for International Arbitration 
online at https://www.international-arbitration-attorney.com/third-party-funders-international-
arbitration/  (visited June 21. 2021). See also United Nations Commission on International Trade Law 
(UNCITRAL) Working Group III (Investor-State Dispute Settlement Reform) Thirty-seventh session, Possible 
reform of investor-State dispute settlement (ISDS) Third-party funding – Note by the Secretariat (A/CN.9/
WG.III/WP.157), online at https://undocs.org/en/A/CN.9/WG.III/WP.157 (visited June 21. 2021) para  5.

5	 International Arbitration Information by Aceris Law LLC, Third Party Funders for International Arbitration 
online at https://www.international-arbitration-attorney.com/third-party-funders-international-
arbitration/  (visited June 21. 2021).

6	 Id.
7	 UNCITRAL Working Group III, Possible reform of investor-State dispute settlement (ISDS) Third-party 

funding – Note by the Secretariat, (n 3) para 6.
8	 International Centre for Settlement of Investment Disputes (ICSID) Secretariat, Proposals for Amendment 

of the ICSID Rules – Working Paper Number 1, Volume 3 -  2 August 2018 online at https://icsid.worldbank.
org/sites/default/files/publications/WP1_Amendments_Vol_3_WP-updated-9.17.18.pdf (visited June 21. 
2021) para  237.
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PART A.
Third-party funding regulation

Third-party funding is largely unregulated. However, there have been 
some attempts to recognise it in investment treaties. Some of these 
provisions require investors to comply with mandatory disclosure 
clauses and to provide the tribunal with powers to consider third party 
funding in its decision  on costs and orders for security for costs. Notable 
provisions are highlighted below.9

The Investment Protection Agreement between the European 
Union (EU) and the Socialist Republic of Vietnam (not yet in 
force), Article 3.37, Chapter 3 

ARTICLE 3.37
Third-Party Funding

1. In case of third-party funding, the disputing party benefiting 
from it shall notify the other disputing party and the division 
of the Tribunal, or where the division of the Tribunal is not 
established, the President of the Tribunal the existence and nature 
of the funding arrangement, and the name and address of the 
third party funder.

2. Such notification shall be made at the time of submission of 
a claim, or, when the financing agreement is concluded or the 
donation or grant is made after the submission of a claim, without 
delay as soon as the agreement is concluded or the donation or 
grant is made.

3. When applying Article 3.48 (Security for Costs), the Tribunal 
shall take into account whether there is third-party funding. 
When deciding on the cost of proceedings pursuant to paragraph 

9	 See the Investment Protection Agreement between the EU and Vietnam available online at https://trade.
ec.europa.eu/doclib/docs/2018/september/tradoc_157394.pdf (visited June 21. 2021); the Investment 
Protection Agreement between the EU and Singapore available at https://investmentpolicy.unctad.
org/international-investment-agreements/treaty-files/5714/download (visited June 21. 2021); and the 
Economic Partnership Agreement between Indonesia and Australia available at https://investmentpolicy.
unctad.org/international-investment-agreements/treaty-files/5991/download (visited June 21. 2021).
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4 of Article 3.53 (Provisional Award), the Tribunal shall take into 
account whether the requirements provided for in paragraphs 1 
and 2 of this Article have been respected.

The Investment Protection Agreement between the European 
Union (EU) and the Republic of Singapore (not yet in force), 
Article 3.8, Chapter 3
ARTICLE 3.8

1. Any disputing party benefiting from third party funding shall 
notify the other disputing party and the Tribunal of the name 
and address of the third party funder. 

2. Such notification shall be made at the time of submission of 
a claim, or without delay as soon as the third party funding is 
agreed, donated or granted, as applicable.

A few international arbitration institutions have included within 
their rules, provisions requiring the disclosure of the existence of TPF 
arrangements and where required, the terms of those arrangements in 
relation to the TP’s liability for adverse costs orders.

Investment Arbitration Rules of the Singapore International 
Arbitration Centre (effective 1 January 2017)

Rule 24 – Additional Powers of the Tribunal

Unless otherwise agreed by the Parties, in addition to the other 
powers specified in these Rules, and except as prohibited by the 
mandatory rules of law applicable to the arbitration, the Tribunal 
shall have the power to:……..
l. order the disclosure of the existence of a Party’s third-party 
funding arrangement and/or the identity of the third-party 
funder and, where appropriate, details of the third-party funder’s 
interest in the outcome of the proceedings, and/or whether or 
not the third-party funder has committed to undertake adverse 
costs liability;
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Rule 33 – Costs of the Arbitration

33.1 Unless otherwise agreed by the Parties, the Tribunal 
shall specify in the Award the total amount of the costs of the 
arbitration. Unless otherwise agreed by the Parties, the Tribunal 
shall determine in the Award the apportionment of the costs of 
the arbitration among the Parties. The Tribunal may take into 
account any third-party funding arrangements in apportioning 
the costs of the arbitration. 

Indonesia-Australia Comprehensive Economic Partnership 
Agreement (IA-CEPA) (entered into force on 5 July 2020), 
Article 14.32, Chapter 14

Article 14.32 - Third Party Funding

1. If there is third party funding, the disputing investor benefiting 
from it shall notify to the disputing Party and to the tribunal, or 
where the tribunal is not established, to the Appointing Authority 
of the tribunal, the name and address of the third party funder. 
2. Such notification shall be made at the time of submission of 
a claim, or, where the financing agreement is concluded or 
the donation or grant is made after the submission of a claim, 
without delay as soon as such agreement is concluded or the 
donation or grant is made.
 3. If a disputing investor fails to disclose third party funding 
under this Article, the tribunal may order the suspension or 
termination of the proceedings.

China International Economic and Trade Arbitration Commission 
(CIETAC) International Investment Arbitration Rules (effective 1 
October 2017)

Article 27 – Third Party Funding

1. In these Rules, a “third party funding” means the situation 
where a natural person or an entity, who is not a party to the 
dispute, provides funds to a party to the arbitration to cover all 
or part of that party’s costs for the arbitral proceedings, through 
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an agreement with the party accepting the funding.

2. As soon as the third party funding agreement is concluded, 
the party accepting the funding shall notify in writing, without 
delay, to the other party or parties, the arbitral tribunal, and 
the IDSC or the CIETAC Hong Kong Arbitration Center that 
administers the case, of the existence and nature of the third 
party funding arrangement, and the name and address of the 
third party funder. The arbitral tribunal shall have the power to 
order the disclosure by the party accepting the funding of any 
relevant information of the third party funding arrangement.

3. When making a decision on the costs of arbitration and other 
fees, the arbitral tribunal may take into account the existence of 
any third party funding arrangement, and the fact whether the 
requirements set forth in the preceding Paragraph 2 are complied 
with by the party or parties accepting the funds.

It is also worth noting the provisions on  third-party funding as provided 
for in the recent Rules of Arbitration of the International Chamber of 
Commerce which entered into force on 1 January 2021 (the ICC Rules). 
A detailed review of these rules is provided in Part B below. 

The UNCITRAL Working Group III (WG III) is currently engaged in a 
comprehensive review of the investor-State dispute settlement regime 
(ISDS). One of the areas identified for reform is the legal framework of 
TPF. According to WG III, the increased use of TPF has led to several 
concerns being raised by State parties. These include ethical issues on 
undisclosed conflicts of interest; structural imbalances because States 
typically do not enjoy access to this type of funding; the likelihood of 
claimants raising unmerited claims; and the TP’s ability to control or 
influence arbitration proceedings including discouraging settlement of 
claims between respondent States and claimants.10  Following the 37th 
and 38th sessions (April - October 2019) of the WG III,  the Secretariat 
to UNCITRAL released Draft Provisions on Third-Party Funding (the 
UNCITRAL Draft Provisions). Delegates have until 15 September 2021 

10	 UNCITRAL Possible reform of investor-State dispute settlement (ISDS) Third-party funding – Note by the 
Secretariat (n 3) paras 16, 36. 
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to provide their comments to the provisions. The UNCITRAL Draft 
Provisions are created with the intention of providing a legal framework 
for TPF which may be implemented through inclusion in investment 
treaties, or subject to appropriate modifications, through inclusion in 
institutional arbitration rules, domestic legislation or in a multilateral 
treaty.11 The key provisions of the UNCITRAL Draft Provisions are 
highlighted in the discussion in Part B below.

In October 2016, ICSID launched a comprehensive amendment process 
of the rules and regulations applicable to its arbitration proceedings 
leading to the publication of five Working Papers. The latest Working 
Paper Number 5 (WP #5), which is hoped to be the final iteration on 
the amended rules was released on 15 June 2021.12 Member States were 
asked to provided final comments on WP #5 by August 2021 as ICSID 
intends to have the amended rules take effect by early 2022.13  Part 
B below, also discusses the proposed amendments to TPF regulation 
in ICSID’s Arbitration Rules as noted in WP #5 (the ICSID Amended 
Rules). 

PART B - Common Provisions in TPF regulation

i.	 Disclosure of third-party funding

UNCITRAL Draft Provisions

Draft Provision 7 (Disclosure)

1. The funded party shall disclose to the tribunal and the other 
disputing parties the following information: 

a.	 the name and address of the third-party funder; 
b.	 the name and address of the beneficial owner of the third-

party funder and any natural or legal person with decision-

11	 UNCITRAL Draft Provisions (n 2) para 3.
12	 The previous drafts of the ICSID amended are available online at https://icsid.worldbank.org/resources/

rules-amendments (visited June 21. 2021).
13	 As per the introduction by the Secretary General, International Centre for Settlement of Investment
	 Disputes (ICSID) Working Paper #5 Proposals for Amendment of the ICSID Rules online at https://icsid.

worldbank.org/sites/default/files/publications/WP%205-Volume1-ENG-FINAL.pdf (visited June 21. 2021) 
pg. 1. 
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making authority for or on behalf of the third-party funder; 
and

c.	 the funding agreement or the terms thereof. 

2. In addition to those set forth in paragraph 1, the tribunal may 
require the funded party to disclose the following information:

a.	 whether the third-party funder agreed to cover the costs of 
an adverse cost award; 

b.	 the expected return amount of the third-party funder; 
c.	 any rights of the third-party funder to control or influence the 

management of the claim, the proceedings and to terminate 
the funding arrangement;

d.	 number of cases that the third-party funder has provided 
funding for claims against the respondent State; 

e.	 any agreement between the third-party funder and the legal 
counsel or firm representing the funded party; and

f.	 any other information deemed necessary by the tribunal.

3. The funded party shall disclose the information listed in 
paragraph 1 when submitting its statement of claim, or if the 
funding agreement is entered into after the submission of the 
statement claim, as promptly as possible after the agreement is 
entered into. The funded party shall disclose the information 
requested by the tribunal in accordance with paragraph 2 as 
promptly as possible after such request.

4. If there is any change in the information disclosed in accordance 
with this provision, the funded party shall immediately notify the 
tribunal and the other disputing parties. 

Draft Provision 1 (Definitions)

1. “Proceeding” means any procedure to resolve a dispute 
between an investor of a Party and another Party.
2. “Third-party funder” is any natural or legal person who is 
not a party to the proceeding but enters into an agreement to 
provide, or otherwise provides funding for the proceeding. 
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3. “Funded party” is a party to a dispute that benefits from third-
party funding by entering into a funding agreement on its own 
or through its affiliate or its representative.
4. “Third-party funding” is any provision of direct or indirect 
funding or equivalent support to a party to a dispute by a 
natural or legal person who is not a party to the dispute through 
a donation or grant, or in return for remuneration dependent 
on the outcome of the proceeding. 

ICC Rules
Article 11(7)

In order to assist prospective arbitrators and arbitrators in  
complying  with their duties  under Articles 11(2) and 11(3), each 
party must promptly inform the Secretariat, the arbitral tribunal 
and the other parties, of the existence and identity of any non-
party which has entered into an arrangement for the funding of 
claims or defences and under which it has an economic interest 
in the outcome of the arbitration.

ICSID Amended Rules
Rule 14 - Notice of Third-Party Funding 

(1) A party shall file a written notice disclosing the name and 
address of any non-party from which the party, directly or 
indirectly, has received funds for the pursuit or defense of 
the proceeding through a donation or grant, or in return for 
remuneration dependent on the outcome of the proceeding 
(“third-party funding”).
 
(2) A party shall file the notice referred to in paragraph (1) 
with the Secretary-General upon registration of the Request 
for arbitration, or immediately upon concluding a third-
party funding arrangement after registration. The party shall 
immediately notify the Secretary-General of any changes to the 
information in the notice.

(3) The Secretary-General shall transmit the notice of third-party 
funding and any notification of changes to the information in 
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such notice to the parties and to any arbitrator proposed for 
appointment or appointed in a proceeding for purposes of 
completing the arbitrator declaration required by Rule 19(3)(b). 

(4) The Tribunal may order disclosure of further information 
regarding the funding agreement and the non-party providing 
funding pursuant to Rule 36(3).

The FP is required to disclose to the tribunal, the other parties and 
the appointing authority (if applicable) of the existence of the TPF 
arrangement and the identity of the TP at the preliminary stages of 
the arbitration or during the arbitration proceedings where a TPF 
arrangement is entered into after the commencement of the arbitration. 
If the latter applies, the FP will be required to make this disclosure as 
soon as possible following the conclusion of the funding arrangement. 
The disclosure requirement is therefore a continuing obligation.  
According to the Report of the International Council for Commercial 
Arbitration and Queen Mary University of London Task Force on Third-
Party Funding In International Arbitration (the ICCA-QMTF Report), 
the existence of the funding and the identity of the TP is not information 
that is subject to privilege.14

With respect to the identity of the TP, it suffices to disclose the name 
and address of the TP. In this regard, ICSID has rejected the proposals 
by some State delegates that there should also be a requirement to 
disclose the nationality of the TP. According to ICSID’s working group, 
this information is not relevant in determining the existence of a conflict 
of interest.  

Under the ICSID Amended Rules, the reference to direct and indirect 
funding anticipates that a FP will be required to disclose any funding 
it has received as well as funding received, on its behalf, by that its 
affiliates, representatives, legal counsel or holding companies in cases 
where the FP may not be a party to the funding agreement. 

14  	 ICCA Reports No. 4, Report of the ICCA Queen Mary Task Force on Third-Party Funding in International 
Arbitration (April 2018) available at https://cdn.arbitration-icca.org/s3fs-public/document/media_
document/Third-Party-Funding-Report%20.pdf (visited June 21. 2021) para B.1.
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A similar requirement to disclose any indirect funding arrangement to 
which the FP is a beneficiary is included in the UNCITRAL Draft Provisions 
since the term Funded Party is defined as “a party to a dispute that 
benefits from third-party funding by entering into a funding agreement 
on its own or through its affiliate or its representative.” However, the 
requirement that the FP disclose the beneficial owner of the TP and any 
natural or legal person with decision-making authority for or on behalf 
of the TP in not included in the ICSID Amended Rules. 

The preliminary disclosure requirements under the Draft Provisions are 
quite wide and likely to generate debate as to whether this level of detail 
is needed to establish whether the existence of the TPF arrangement 
gives rise to a potential conflict of interest. According to the UNCITRAL 
Secretariat, this information may be required where the funding is 
indirectly provided for example through a special purpose vehicle.15

The principal purpose for disclosure is to encourage transparency of the 
arbitral process. With this disclosure, the tribunal may identify whether 
there is an existing or prior relationship with the TP and make an 
informed assessment as to whether this relationship or connection gives 
rise to a potential conflict of interest between the TP and the tribunal. 
In this regard, TPF regulation will  provide that the disclosure be made 
prior to the constitution of the tribunal as in the case of the ICSID 
Amended Rules where the Notice of Third-Party Funding is filed upon 
the registration of the Request for arbitration. Similarly, the ICC Rules 
requires that the information is provided “promptly” so as to enable 
“prospective arbitrators and arbitrators” to disclose, under Articles 11(2) 
or 11(3), whether there are any facts or circumstances which may raise 
doubts about their independence or impartiality. 

It is  arguable that an arbitrator may be biased towards a party where it 
is established that the arbitrator may have an interest in the outcome of 
the dispute (for example where an arbitrator holds, directly or indirectly, 
shares in the TP or where the arbitrator, on his own or through his 
firm, usually provides advice to the TP and receives remuneration for 

15  	 UNCITRAL Draft Provisions (n 2) para 41. 
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the same). If the tribunal determines that there is a potential conflict 
of interest, it will  make the appropriate disclosures to the parties. 
Following the disclosure, the action taken by the tribunal will depend 
on the laws and rules regulating the arbitration.16 The failure to disclose 
potential conflicts of interest may bring into question the integrity of the 
arbitral process and jeopardise the entire arbitration proceedings and 
the enforcement of the award.

With respect to the identification of conflicts of interest, the IBA 
Guidelines on Conflicts of Interest in International Arbitration (the IBA 
Guidelines) serve as a useful checkpoint.17  The underlying principle in 
the IBA Guidelines is that every arbitrator is required to be impartial and 
independent of the parties at the time of accepting the appointment 
and throughout the course of the proceedings until the delivery of the 
final award or termination of the proceedings. Since, the interests of the 
TP and the FP are aligned as they both desire a favourable outcome in 
the arbitration, under the IBA Guidelines, the TP will be considered a 
party for the purposes of the arbitration. General Standard 6(b) states 
that: “..If one of the parties is a legal entity, any legal or physical person 
having a controlling influence on the legal entity, or a direct economic 
interest in, or a duty to indemnify a party for, the award to be rendered 
in the arbitration, may be considered to bear the identity of such party.” 

The explanatory notes to the General Standard state that: “Third-
party funders and insurers in relation to the dispute may have a direct 
economic interest in the award, and as such may be considered to be the 
equivalent of the party. For these purposes, the terms ‘third-party funder’ 
and ‘insurer’ refer to any person or entity that is contributing funds, or 
other material support, to the prosecution or defence of the case and 
that has a direct economic interest in, or a duty to indemnify a party for, 
the award to be rendered in the arbitration”.

In this respect, the duty of the parties in General Standard 7(a) to inform 
the arbitrator, the tribunal, the other parties and the appointing authority 
of any direct or indirect relationship between the arbitrator and the 

16  	 See ICCA-QMTF Report (n 14) para A.4.
17  	 Available online at https://www.ibanet.org/MediaHandler?id=e2fe5e72-eb14-4bba-b10d-d33dafee8918 

(visited June 21. 2021).



200 |

party will extend to third-party funders who have a direct economic 
interest in the award. Further, under General Standard 7(c), a party will 
be required to perform reasonable enquiries to establish whether the TP 
has any prior or existing relationship with the arbitrator. Similarly, the 
duty of the arbitrator in General 7(d) to make reasonable enquiries to 
identify any conflict of interest or facts or circumstances that may give 
rise to doubts of his or her impartiality or independence will extend to 
making sufficient enquiries of the TP. 

The IBA Guidelines are also useful because they assist with the assessment 
of whether there is an actual conflict of interest or any facts or 
circumstances that would create doubts as to the arbitrator’s impartiality 
or independence. The guidelines, identify the facts or circumstances 
which would warrant the dis-qualification of an arbitrator because they 
raise doubts as to the arbitrator’s impartiality or independence (i.e. the 
Non-Waivable Red List); the circumstances which must be disclosed but 
are not serious enough to bar the arbitrator from acting if the parties 
agree (i.e the Waivable Red List and Orange List); and the circumstances 
which, from an objective point of view, the arbitrator would not be 
required to disclose as they do not give rise to any actual conflict of 
interest (the Green List).  

A regulatory framework on TPF arrangements should therefore 
encourage parties to adopt the IBA Guidelines or incorporate or modify 
the applicable parts of the guidelines as may be appropriate to ensure 
that they have a binding application on the parties. 

ii.   Scope of Information Disclosed

The disclosure requirements under the ICC Rules are limited in 
comparison to those proposed under the ICSID Amended Rules and 
the UNCITRAL Draft Provisions. The ICC Rules only require disclosure 
of funders who have “…an economic interest in the outcome of the 
arbitration”. Under the ICSID Amended Rules and the UNICTRAL Draft, 
disclosure is required of non-profit TPF arrangements.  
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Further, the ICC Rules only require that the FP disclose “the existence 
and identity” of the TP. Some practitioners are of the view that the ICC 
Rules “…strike a sound balance between the interests of transparency on 
the one hand, and confidentiality on the other.” 18 

The disclosure requirements in Draft Provision 1(c) and 2 of the 
UNICITRAL Draft Provisions appear to be controversial when compared 
against other regulatory provisions. It is arguable that the disclosure 
requirements are unnecessarily wide and likely to create an obligation to 
disclose confidential and privileged information. Under the UNCITRAL 
Draft Provisions, the FP is required to disclose: (i) the funding agreement 
or its terms; (ii) the specific information required under Draft Provision 
2; and (iii) any other information deemed necessary by the tribunal. 
Under the ICSID Amended Rules, there is no automatic requirement 
to disclose any information pertaining to the funding agreement at the 
preliminary stage. This proposal was made by some States but rejected 
by ICSID in WP #3.19  ICSID preferred to provide the tribunal with 
discretion to order the disclosure of information if it is deemed necessary 
to a question in dispute in the proceedings.

Under the ICSID Amended Rules therefore, the tribunal, retains the 
jurisdiction to order the disclosure of further information regarding the 
funding agreement and the TP. However, there is no definition of what 
the further information may entail only that it will be related to the 
funding agreement or the TP. In WP #3, it was stated that the terms 
of the TPF arrangement maybe relevant to the tribunal’s decision on 
costs “…for example whether the funder has undertaken to cover any 
adverse costs award..”.20  This is like the proposal in Draft provision 7(2)
(a) of the UNCITRAL Draft. The information may also be required to 
assess procedural concerns including the level of control or influence the 
TP exercises on the decisions made by the FP in the matter concerning 
the conduct of the proceedings and its ability to settle claims. This is 
anticipated in Draft Provision 2(7)(c) which states that the tribunal 

18  	 Jonathan Barnett, Lucas Macedo,  and Jacob Henze,  Third-Party Funding Finds its Place in the New 
ICC Rules,  Kluwer Arbitration Blog  (January 5 2021) http://arbitrationblog.kluwerarbitration.
com/2021/01/05/third-party-funding-finds-its-place-in-the-new-icc-rules/ (visited June 21. 2021).

19	 International Centre for Settlement of Investment Disputes (ICSID), Working Paper #3 Proposals for 
Amendment of the ICSID Rules available online at https://icsid.worldbank.org/sites/default/files/
amendments/WP_3_VOLUME_1_ENGLISH.pdf (visited June 21. 2021).

20	 Id. para 135.
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may require disclosure of “any rights of the third-party funder to 
control or influence the management of the claim, the proceedings and 
to terminate the funding arrangement”. Even so, there is no specific 
reference in Amended Rule 14 that the tribunal first establish that the 
further information requested is relevant or material to the issue in 
dispute and there is no specific exemption for confidential or privileged 
information. 

It is worth noting that in WP #4, there was a qualification to the further 
information that could be requested by the tribunal. Specifically, the 
tribunal was entitled to order further disclosure of further information if 
it deemed “….it necessary at any stage of the proceedings”.21  However, 
the reference to “….deems it necessary at any stage of the proceedings” 
was removed by ICSID in WP #5.22

Rule 36 Evidence: General Principles 

(1) The Tribunal shall determine the admissibility and probative 
value of the evidence adduced. 
(2) Each party has the burden of proving the facts relied on to 
support its claim or defense. 
(3) The Tribunal may call upon a party to produce documents 
or other evidence if it deems it necessary at any stage of the 
proceeding

By the time WP #5 was released, ICSID was of the view that the 
reference to Amended Rule 36(3) provides the necessary qualification 
to the tribunal’s request for further information.23 Amended Rule 36 sets 
out the general principles of evidence applicable to ICSID proceedings.
Amended Rule 36(3) states that the tribunal may call upon a party to 
produce documents or other evidence if it deems it necessary at any 
stage of the proceeding. 

21	 International Centre for Settlement of Investment Disputes (ICSID), Working Paper #4 Proposals for 
Amendment of the ICSID Rules, available online at https://icsid.worldbank.org/sites/default/files/WP_4

	 Vol_1_En.pdf (visited June 21. 2021) para. 54.
22	 ICSID Working Paper #5 (n 13) para 42.
23	 Id. para 43.
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Draft Provision 7(1)(c) and (2) of the UNCITRAL Draft Provisions do not 
appear to be in line with the disclosure requirements noted in the ICC 
Rules and the ICSID Amended Rules. Most importantly, the suggested 
proposals fall foul of the FP’s rights to advocate-client privilege or retain 
the confidentiality of business secrets. Particularly with respect to Draft 
Provision 7(2)(b) which requires disclosure of the TP’s expected return 
amount and Draft Provision 7(2)(e) which requires disclosure of any 
agreement between the TP and the legal counsel or firm representing the 
FP. According to the UNCITRAL Secretariat, the level of disclosure will 
depend on the different regulation models proposed by the Secretariat 
for review and recommendation by WG III. 24 The UNCITRAL Secretariat 
also requests the WG III to review whether any of the information 
listed in Draft Provision 7(2) should move to Draft Provision 7(2) which 
regulates the automatic disclosure requirements.25

iii. Objection to disclosure

UNCITRAL Draft Provisions

Draft Provision 7 (Disclosure)

5. If the funded party fails to comply with the obligations in this 
provision, the tribunal may: 

a.	 suspend or terminate the proceedings;
b.	 take the fact into account when making decision on the costs 

of the proceeding; or
c.	 take any other appropriate measure.

24	 UNICTRAL Draft Provisions (n 2) para 43.
25	 Id. para 44.
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ICSID AMENDED RULES

Rule 37 Disputes Arising from Requests for Production of 
Documents 

In deciding a dispute arising out of a party’s objection to the 
other party’s request for production of documents, the Tribunal 
shall consider all relevant circumstances, including: 

a.	 the scope and timeliness of the request; 
b.	 the relevance and materiality of the documents requested; 
c.	 the burden of production; and 
d.	 the basis of the objection.

Rule 52 Decisions on Costs 

(1) In allocating the costs of the proceeding, the Tribunal shall 
consider all relevant circumstances, including: 

a.	 the outcome of the proceeding or any part of it; 
b.	 the conduct of the parties during the proceeding, including 

the extent to which they acted in an expeditious and cost-
effective manner and complied with these Rules and the 
orders and decisions of the Tribunal;

c.	 the complexity of the issues; and 
d.	 he reasonableness of the costs claimed.

Under the UNCITRAL Draft Provisions, the tribunal has wide 
discretionary powers on the sanctions it may impose on a party who 
fails to comply with a disclosure request. On the other hand, under the 
ICSID Amended Rules, the tribunal does not have powers to suspend 
or terminate proceedings but may take the FP’s decision not to comply 
with disclosure requests into consideration when allocating the costs of 
the proceedings. 26

26	 ICSID Working Paper #5 (n 13) para 44.
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According to ICISD, despite the tribunal’s powers to request the 
disclosure of further information, a FP may still raise an objection 
to the disclosure of information on the basis that the information is 
confidential, includes commercial secrets or is protected by privilege. 
If a FP objects to a request for disclosure and this leads to a dispute, 
then the tribunal is required to consider the validity of the objection 
based on the law and the evidentiary rules applicable to the dispute 
in accordance with Rule 37(d). Further, according to ICSID, parties 
usually authorise the tribunal to apply the IBA Rules on the Taking of 
Evidence in International Arbitration which contains provisions on the 
exemptions that may be relied on by parties.27 In this regard, ICSID 
is of the view that there is no need to further regulate objections to 
the production of documents in Amended Rule 14, in any event, as 
objections to document production are not covered under the ICSID’s 
rules but the applicable law and evidentiary rules.28

It is important to note however, that there is the potential for an adverse 
inference being drawn against a FP who objects to a disclosure request. 
In WP #4, it is stated that a party’s failure to comply with the tribunal’s 
request to provide further information may be considered when 
examining a parties’ conduct for the purposes of allocating costs under 
Amended Rule 52 of the ICSID Amended Rules.29 However, the weight 
provided to such an objection will be determined by the tribunal. 

A request to provide further information should be aligned with the 
purpose of the disclosure which ought to be identified before the request 
is made and communicated with the parties. This is because, there will 
be various circumstances where FPs will have valid objections to the 
disclosure of certain information concerning the TPF arrangement, 
including the need to maintain their confidentiality and legal privilege. In 
most cases, there will be limited purposes for the additional information 
concerning the TPF agreement or the TP. The information will usually 
be required to assist the tribunal with its assessment of potential conflicts 
of interest, its’ decision on the allocation of costs or whether to order 

27 	 ICSID Working Paper #5 (n 18) para 92.
28	 Id. 
29	 ICSID Working Paper #4 (n 21) para 57; see also ICSID Working Paper #5 (n 13) para 44.
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security for costs. Having evaluated the limited purposes and issues 
the request to the FP, the FP should have the opportunity to redact 
confidential or privileged information from the information provided as 
may be appropriate or, where possible, provide alternative information.

iv. Security for costs

UNCITRAL Draft Provisions

DRAFT PROVISION 9 (Security for costs)
 
Option A 

When a party has entered into an agreement on or been provided 
third-party funding, the tribunal shall order the funded party to 
provide security for costs, unless the funded party demonstrates 
that: 
a.	 the respondent State was responsible for its impecuniosity; or
b.	 it is not able to pursue its claim without the third-party 

funding; and/or
c.	 the third-party funder would cover any adverse cost decision 

against the funded party. 

Option B 

When a party has been provided third-party funding, the tribunal 
may order the funded party to provide security for costs.

ICSID AMENDED RULES

Rule 53 – Security for Costs

(1) Upon request of a party, the Tribunal may order any 
party asserting a claim or counterclaim to provide security for 
costs……….

(3) In determining whether to order a party to provide security 
for costs, the Tribunal shall consider all relevant circumstances, 
including: 
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a.	 that party’s ability to comply with an adverse decision on 
costs; 

b.	 that party’s willingness to comply with an adverse decision 
on costs; 

c.	 the effect that providing security for costs may have on that 
party’s ability to pursue its claim or counterclaim; and 

d.	 the conduct of the parties. 

(4) The Tribunal shall consider all evidence adduced in relation 
to the circumstances in paragraph (3), including the existence of 
third-party funding.

In Draft Provision 9, UNCITRAL Secretariat suggests two potential 
provisions for consideration by WG III. According to the Secretariat, 
there is a need to address the concerns of State parties that they will be 
unable to recover costs from claimants who would not have filed the 
claim were it not for the TPF.30 It is therefore suggested, in Option A, 
that security for costs be made mandatory unless the justifications set 
out in Draft Provision 9 apply. 

However, Option B of Draft Provision 9 is more aligned with the 
amendments proposed under the ICSID Amended Rules as it is reflective 
of the view that TPF alone does not justify an order for security for costs 
by the tribunal. It is also reflective of the reality that not all FPs will fail 
to have the resources to satisfy adverse costs claims. For some parties, 
TPF arrangements are risk management tools; they will choose to use 
external funding to pursue their claims and concentrate their own funds 
on core business operations.31 In this regard, FP would be penalised 
for entering into TPF arrangements if they were required to provide 
security for costs at the outset. 

In the ICCA-QMTF Report, it is recommended that “[a]n application for 
security for costs should, in the first instance, be determined on the basis 
of the applicable test, without regard to the existence of any funding 
arrangement”. 32 In WP #5, the ICSID Amended Rules attempt to balance 
the FP’s rights to access justice against the respondent’s party’s right to 

30	 UNICTRAL Draft Provisions (n 2) para 51.
31	 UNCITRAL Possible reform of investor-State dispute settlement (ISDS) Third-party funding – Note by the 

Secretariat (n 3) para 31.
32	 (n 14) para D1. 
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recover its costs in the arbitration should it be successful. This balance 
is particularly important to small and medium enterprises who rely on 
such funding arrangements to pursue their claims at ICSID. ICSID takes 
the view that in addition to the existence of a TPF arrangement, “there 
must also be circumstances in favour of providing security pursuant to 
paragraph (3) (e.g. inability or unwillingness to pay an adverse decision 
on costs).” 33 We see in Amended Rule 53(3) that the existence of a TPF 
will be used, together with any other available evidence produced by 
the parties, to assess the circumstances set out in Amended Rule 53(3). 

Conclusion
The varying disclosure obligations in the ICSID Amended Rules and the 
UNCITRAL Draft Provisions will result in further debate on the extent 
of information that should be disclosed by a FP in the context of ISDS. 
While it appears that State parties would prefer the FP to comply with 
wide disclosure obligations, including disclosing the nationality of the 
TP and the terms of the funding arrangement, private parties prefer 
tribunals to take a more reasoned approach. 

As parties increase their reliance on TPF arrangements, there is room 
to develop guidance or best practices on the extent of the disclosure 
required. This will ensure that TFPs and their funders have a better 
understanding of what may be expected from them by an arbitral 
tribunal. This is particularly important since both the ICSID Amended 
Rules and the UNCITRAL Draft Provisions give tribunals the discretion 
to request the disclosure of further information concerning the TPF 
arrangement, beyond the disclosure of the identity and address of the 
TP. However, tribunals are cautioned against using their discretionary 
powers to penalise parties who have entered into TPFs arrangements. 
At the time of writing, the ICSID Amended Rules and the UNCITRAL 
Draft Provisions were still being deliberated on; these are interesting 
legal developments to watch. TPF secures access to justice for parties, 
particularly for small to medium companies, who would otherwise 
not be able to pursue their claim. It is hoped that the TPF regulatory 
framework that will be finally agreed upon and adopted for investor-
state disputes will encourage transparency but not to the extent that it 
discourages potential users from relying on third-party assistance.

33	 ICSID Working Paper #5 (n 13) para 103.
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(Paper first presented at the Nairobi International Arbitration 
Conference, held at the Intercontinental Hotel, Nairobi-Kenya, on 4th 
- 6th December, 2016).

Abstract
This paper critically discusses the investor-state dispute settlement and 
other aspects of investment treaties or agreements that are likely to defeat 
the original purpose of BITs, that is, promoting trade and investment 
for national development for both the domestic and host states. The 
discussion is mainly in the context of developing world and focuses 
on the main aspects that negotiators should look out for in order to 
ensure that such treaties facilitate trade and investment in a mutual way 
between contracting states, especially where the host country is from 
the developing world.  
     
1.	 Introduction
Bilateral treaties on the promotion and protection of investments of 
investors of one contracting party in the territory of the other contracting 
party can be traced back to 1959, when the first BIT was signed between 
the Federal Republic of Germany and Pakistan.1 It is estimated that the 
international investment framework consists today of a web of roughly 
3,000 investment treaties, including bilateral investment treaties 
between two states, regional agreements, and investment protection 
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In Law (KSL); Dip. In Arbitration (UK); FCPS (K); MKIM; Accredited Mediator; Consultant: Lead expert 
EIA/EA NEMA; BSI ISO/IEC 27001:2005 ISMS Lead Auditor/ Implementer; Advocate of the High Court of 
Kenya; Lecturer at the Centre for Advanced Studies in Environmental Law & Policy (CASELAP), University 
of Nairobi.  

1	 United Nations Conference on Trade and Development, ‘Bilateral Investment Treaties 1995–2006: Trends 
In Investment Rulemaking,’ (United Nations, New York and Geneva, 2007), p. 1. Available at http://
unctad.org/en/docs/iteiia20065_en.pdf [Accessed on 9/11/2016]. 
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provisions in free trade agreements between two or more countries.2 
A key driver of these instruments has historically been the desire of 
developed, capital-exporting states to ensure that their nationals are 
financially and legally protected when investing in developing, capital-
importing states. Consequently, the majority of investment treaties are 
between developed countries and developing countries or economies 
in transition, though this is slowly changing.3 

It has been observed that since the first BIT, they had a relatively uniform 
content that had not changed markedly, apart from the introduction 
of provisions on national treatment and investor–State dispute 
resolution in the 1960s.4 These treaties are not mere friendly diplomatic 
instruments, as some countries had first expected, but are actual treaties 
setting out hard legal obligations for the state hosting the investment 
and enforceable rights for the foreign investor.5 Indeed, performance 
of the arising obligations and rights is buttressed by the provision for 
dispute settlement clauses in these treaties, to deal with any violation or 
breach. This is evidenced by the fact that one of the key provisions to 
be captured in these agreements is the Investor-State Dispute Settlement 
(ISDS) mechanism. The implication is that negotiating parties must take 
the contents of these treaties or agreements very seriously considering 
that their performance is not optional and could lead to legal action.  
The majority of the investment protection treaties still include potentially 
broad and vague standards, providing little legal certainty and allowing 
tribunals to interpret the standard in ways that significantly limit the 
governments’ regulatory powers.6 
 

2	 International Institute for Sustainable Development, ‘Investment Treaties,’ available at http://www.iisd.
org/investment/law/treaties.aspx [Accessed on 2/11/2016]. 

3	 International Institute for Sustainable Development, ‘Investment Treaties,’ op cit. 
4	 United Nations Conference on Trade and Development, ‘Bilateral Investment Treaties 1995–2006: Trends 

In Investment Rulemaking,’ op cit. p.1.
5	 Ibid; See also generally Potesta, M., ‘Legitimate Expectations in Investment Treaty Law: Understanding the 

Roots and the Limits of a Controversial Concept’ (July 9, 2012). Society of International Economic Law 
(SIEL), 3rd Biennial Global Conference. Available at SSRN: https://ssrn.com/abstract=2102771  [Accessed 
on 2/11/2016]. 

6	 International Institute for Sustainable Development, ‘Investment Treaties,’ available at http://www.iisd.
org/investment/law/treaties.aspx [Accessed on 2/11/2016].
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It is therefore possible to have unintended outcomes from the 
interpretation and enforcement of dispute settlement clauses. This paper 
mainly focuses on this aspect of investment treaties or agreements. It 
discusses the ISDS factors that are likely to defeat the original purpose of 
BITs, that is, promoting trade and investment for national development 
for both the domestic and host states.  

2.	 Need for Bilateral Investment Treaties (BITS) and 
Investment Agreements in the Developing World 

Generally, investment treaties are concluded between two or more 
governments to offer covered foreign investors protection for their 
investments from host government conduct in violation of the treaty 
such as expropriation without compensation, discrimination or 
treatment that is not in accordance with “fair and equitable treatment” 
obligations.7 They include both stand-alone investment treaties (often 
referred to as bilateral investment treaties or BITs) and investment 
chapters in broader trade and investment agreements such as the North 
American Free Trade Agreement (NAFTA), the Transpacific Partnership 
agreement (TPP) or the Economic Partnership Agreement (EPA) in our 
case.8 

BITs are negotiated with two very distant interests: on the one hand, 
one state aims to protect its investors with money in another state 
against any incidental changes to the legislation of the host country, 
while the recipient state wishes to achieve a high economic growth.9 
This is especially so with reference to BITs agreed between either capital 
exporting or capital importing countries.10 

7	 OECD, ‘Chapter 8: The impact of investment treaties on companies, shareholders and creditors,’ OECD 
Business and Finance Outlook 2016, P. 224. Available At http://www.oecd.org/daf/inv/investment-policy/
BFO-2016-Ch8-Investment-Treaties.pdf [Accessed on 2/11/2016]. 

8	 Ibid, p. 224. 
9	 Martins, A.M.S., ‘The Principle of Non-Discrimination in the Bilateral Investment Treaties: Lessons for 

Brazil,’ op cit., p. 16; See also Yackee, J.W., ‘Conceptual Difficulties In The Empirical Study Of Bilateral 
Investment Treaties,’ Brooklyn Journal of International Law, Vol. 33, 2008, p. 405.

10	 See generally, Balassa, B., ‘Trade between Developed and developing Countries: The Decade Ahead,’ 
available at http://www.oecd.org/eco/growth/2501905.pdf [Accessed on 2/11/2016].
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BITs are also meant to reduce the risk of unfair treatment where a host 
state can give preference to nationals to the detriment of international 
investors.11 Furthermore, BITs are also designed to minimise political or 
economic instability that are likely to arise in relation to such processes 
as building a plant, hiring people and transferring technology.12 This 
may especially arise where the investors’ obligations does not meet 
the local people’s expectations as per such national policies as benefit 
sharing arrangements and other local initiatives that are geared towards 
promoting equitable national development. 

It has been observed that while some commentators view bilateral 
investment treaties as a development tool, arguing that BITs channel 
much needed capital to poor countries, others fear that the favourable 
treatment given to foreign investors through BITs can worsen the 
environmental or human rights practices of states amongst a number of 
other negative effects.13 

Generally, EPAs are said to be designed to ‘lock-in’ policy reforms by 
establishing binding regulations in the areas of trade, investment and 
other trade-related issues.14  The Cotonou Agreement15 set the stage 
for Economic partnership agreements to be negotiated during the 
preparatory period which was to end by 31 December 2007 at the 
latest. The Cotonou Agreement’s main objectives are the reduction and 
eventual eradication of poverty and the gradual integration of African, 

11	 Martins, A.M.S., ‘The Principle of Non-Discrimination in the Bilateral Investment Treaties: Lessons for 
Brazil,’ op cit., p. 16; See also generally, Mahmood, N., ‘Democratizing Investment Laws: Ensuring  
‘Minimum Standards’ for Host States,’ The Journal of World Investment & Trade, Vol. 14, 2013, pp.79–113; 
See also Falsafi, A., ‘The International Minimum Standard Of Treatment Of Foreign Investors’ Property: A 
Contingent Standard,’ Suffolk Transnational Law Review, No. 30, 2007, p.317. 

12	 Martins, A.M.S., ‘The Principle of Non-Discrimination in the Bilateral Investment Treaties: Lessons for 
Brazil,’ op cit., p. 16.	

13	 Bodea, C. & Ye, F., ‘Bilateral Investment Treaties (BITs): The Global Investment Regime and Human 
Rights,’ 2015, p.1, available at http://wp.peio.me/wpcontent/uploads/PEIO9/102_80_1432544970788_
Bodea_Ye_25_05_2015_peio.pdf [Accessed on 2/11/2016]; See also Kerner, A., ‘Why Should I Believe 
You? The Costs and Consequences of Bilateral Investment Treaties,’ International Studies Quarterly, 
Vol.53, 2009, pp.73–102; See also Bodea, C. & Ye, F., ‘Bilateral Investment Treaties (BITs): The Global 
Investment Regime and Human Rights,’ (2015). Available at http://wp.peio.me/wp-content/uploads/
PEIO9/102_80_1432544970788_Bodea_Ye_25_05_2015_peio.pdf [Accessed on 2/11/2016] 

14	 Meyn, M., Economic Partnership Agreements: A ‘historic step’ towards a ‘partnership of equals’? Overseas 
Development Institute Working Paper 288, March 2008, p.2. Available at https://www.odi.org/sites/odi.
org.uk/files/odi-assets/publications-opinion-files/1714.pdf [Accessed on 2/11/2016]. 

15	 2000/483/EC: Partnership Agreement between the members of the African, Caribbean and Pacific Group 
of States of the one part, and the European Community and its Member States, of the other part, signed 
in Cotonou on 23 June 2000, Official Journal of the European Communities, OJ L 317, 15.12.2000.  
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Caribbean and Pacific States into the global economy, whilst adhering to 
the aims of sustainable development. 

Formal negotiations of the new trading arrangements were to start in 
September 2002 and the new trading arrangements were to enter into 
force by 1 January 2008, unless earlier dates were agreed between the 
Parties.16 Negotiations of the economic partnership agreements was 
to be undertaken with ACP (African, Caribbean and Pacific Group of 
States) countries which consider themselves in a position to do so, at the 
level they consider appropriate and in accordance with the procedures 
agreed by the ACP Group, taking into account regional integration 
process within the ACP.17 

According to the Cotonou Agreement, negotiations of the economic 
partnership agreements were to aim notably at establishing the timetable 
for the progressive removal of barriers to trade between the Parties, 
in accordance with the relevant WTO rules. On the Community side 
trade liberalisation was meant to build on the acquis and was aimed 
at improving current market access for the ACP countries through 
inter alia, a review of the rules of origin. Negotiations were to take 
account of the level of development and the socioeconomic impact 
of trade measures on ACP countries, and their capacity to adapt and 
adjust their economies to the liberalisation process. Negotiations are 
therefore meant to be as flexible as possible in establishing the duration 
of a sufficient transitional period, the final product coverage, taking 
into account sensitive sectors, and the degree of asymmetry in terms of 
timetable for tariff dismantlement, while remaining in conformity with 
WTO rules then prevailing.18 

It is noteworthy that the East African Community (EAC) is yet to agree 
on a number of issues concerning the signing of the foregoing EPA with 
the European Union. While Kenya and Rwanda had already signed the 
deal, other EAC member states have been adamant to do the same.19

16	 Ibid, Art. 37(1). 
17	 Ibid, Art. 37(5). 
18	 2000/483/EC: Partnership Agreement between the members of the African, Caribbean and Pacific Group 

of States of the one part, and the European Community and its Member States, Art. 37(7). 
19	 Crawford, R., ‘Tanzania & Uganda stand up against unfair EU-East Africa trade deal,’ (Stronger Unions, 

29 Jul 2016). Available at http://strongerunions.org/2016/07/29/tanzania-and-uganda-stand-up-against-
unfair-eu-east-africa-economic-partnership-agreement/ [Accessed on 4/11/2016]. 



214 |

It is noteworthy that Kenya has in the past concluded Investment 
Promotion and Protection Agreements with France, Finland, Germany, 
Italy, Netherlands, Switzerland, China, Libya, The Islamic Republic of 
Iran, Burundi and the United Kingdom, and is currently negotiating a 
number of others with various countries.20 The most recent BIT was 
with Japan and it was signed on 28th August 2016 although it is yet to 
come into force.  Kenya is also a member of the Multilateral Investment 
Guarantee Agency (MIGA) and the African Trade Insurance Agency 
(ATIA), which guarantees investors against non-commercial risks, and 
the International Centre for Settlement of Investment Disputes (ICSID).21 
These are meant to make Kenya an attractive foreign investments 
destination.   

3.	 Investor-State Dispute Settlement mechanism (ISDS) And 
the International Centre for Settlement of Investment 
Disputes 

One of the arguments in favour of BITs is that they aim to guarantee 
standards of protections for investors such as compensation for 
expropriation, national treatment of foreign investors or most favored 
nation treatment.22 Even more, it has been argued, investors can enforce 
their rights in a timely manner and through investor chosen venues that 
are unlikely to favor host states. Early BITs provided investor protection 
through state to state dispute resolution, via the establishment of 
tribunals or submission to the International Court of Justice. However, 
more recent BITs grant foreign investors the right to adjudicate alleged 
violation of rights in international tribunals, without the need to exhaust 
local remedies, and, in case of non-compliance with the arbitration 
decisions, broad rights to request the confiscation of host government’s 

20	 Kenya Investment Authority, ‘Frequently Asked Questions,’  available at  http://investmentkenya.com/
index.php?option=com_content&view=article&id=33&Itemid=161 

21	 United Nations Conference on Trade and Development, Kenya: Report on the Implementation of the 
Investment Policy Review, UNCTAD/DIAE/PCB/2012/6 (United Nations, 2013), p.5. Available at http://
unctad.org/en/docs/iteipc20061_en.pdf [Accessed on 2/11/2016]. 

22	 International Institute for Sustainable Development, ‘Investment Treaties,’ op cit, p.6; See also Mestral 
A.D., ‘Investor-State Arbitration Between Developed Democratic Countries,’ CIGI Investor-State 
Arbitration Series Paper No. 1 — September 2015. Available at https://www.cigionline.org/sites/default/
files/isa_paper_series_no.1.pdf [Accessed on 2/11/2016]. 
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property from around the world.23

One such international tribunal that is preferred in settlement of 
state investment disputes is the International Centre for Settlement of 
Investment Disputes (the Centre). The Centre was established in order to 
provide facilities for conciliation and arbitration of investment disputes 
between Contracting States and nationals of other Contracting States in 
accordance with the provisions of this Convention.24

Since Investor-State Dispute Settlement (ISDS) is a mechanism that 
allows foreign individuals and foreign companies to sue host-country 
governments through ad hoc arbitration proceedings rather than through 
normal domestic administrative and judicial channels, it has been argued 
that the ISDS provision in trade and investment agreements poses a risk 
to the development, enforcement and application of domestic law.25 In 
respect of this, it has been argued that access to international arbitration, 
as opposed to access to municipal courts in the host state, is essentially 
because investors typically assume that municipal courts in developing 
countries will lack the technical competence or neutrality to adequately 
and fairly resolve investment disputes.26

 
It has been observed that whereas Bilateral Investment Treaties (BITs) 
have become the dominant source of rules on foreign direct investment 
(FDI), they vary significantly in at least one important respect: whether 
they allow investment disputes to be settled through the International 

23	 International Institute for Sustainable Development, ‘Investment Treaties,’ op cit, p.6; See also Ngobeni, 
L. & Fagbayibo, B., ‘The Investor-State Dispute Resolution Forum under the SADC Protocol on Finance 
and Investment: Challenges and opportunities for effective harmonization,’ Law, Democracy and 
Development, Vol.19, 2015, pp.175-192. https://dx.doi.org/10.4314/LDD.V19I1.9 [Accessed on 2/11/2016]; 
See also Junngam, N., ‘An MFN Clause and Bit Dispute Settlement: A Host State’s Implied Consent to 
Arbitration by Reference,’ UCLA Journal of International Law and Foreign Affairs, Vol. 15, 2010, p. 399. 

24	 Art. 1, Convention on the Settlement of Investment Disputes Between States and Nationals of Other States 
(International Centre for Settlement of Investment Disputes [ICSID]) 575 UNTS 159 (Came into force on 14 
October 1966).

25	 Johnson, L., et al, ‘Investor-State Dispute Settlement, Public Interest and U.S. Domestic Law’ (Columbia 
Center on Sustainable Investment, May 2015), p. 1. Available at http://ccsi.columbia.edu/files/2015/05/
Investor-State-Dispute-Settlement-Public-Interest-and-U.S.-Domestic-Law-FINAL-May-19-8.pdf [Accessed 
on 2/11/2016]. 

26	 Martins, A.M.S., ‘The Principle of Non-Discrimination in the Bilateral Investment Treaties: Lessons for 
Brazil,’ (The George Washington University School of Business & Public Management Institute of Brazilian 
Issues – IBI, Spring 2011), p.11. Available at https://www2.gwu.edu/~ibi/minerva/Spring2011/Alexandre_
Martins.pdf [ Accessed on 3/11/2016]. 
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Centre for the Settlement of Investment Disputes (ICSID).27 Indeed, 
among the issues that are carefully negotiated by BIT signatories are 
procedures for the settlement of any future disputes that might arise 
between foreign firms and the governments in which they invest.28

 
Africa, being one of the main destinations of foreign direct investments, 
has also not been left out as far as investment disputes are concerned. 
For instance, out of all cases registered under the International Centre for 
Settlement of Investment Disputes (ICSID), Sub-Saharan Africa accounts 
for 16% of these cases.29 It is also reported that in 2014, cases against 
Sub-Saharan Africa amounted to 20% of the overall number of new 
cases brought under ICSID during that year.30 

International arbitration is preferred to domestic courts because: one, 
an investor in possession of a favourable international arbitral award 
has the very real ability to enforce the terms of the award even in the 
face of continued host state resistance due to a network of important 
international treaties, including most prominently the New York 
Convention on the Recognition and Enforcement of Foreign Arbitral 
Awards and the Convention on the Settlement of Investment Disputes 
between States and Nationals of Other States (the ICSID Convention), 
which empowers investors to seek award enforcement against host state 
property located in third-party states.31 Secondly, authoritative, impartial 
arbitration awards are believed to have the tremendous potential 
to increase the reputation costs of the host state’s breach by publicly 
clarifying both the facts surrounding the dispute and the content of the 
relevant legal rules, and by applying those facts to the rules.32

27	 Allee, T., & Clint P., “Delegating Differences: Bilateral Investment Treaties and Bargaining Over Dispute 
Resolution Provisions.”  International Studies Quarterly, vol. 54, no. 1, 2010, pp. 1–26. www.jstor.org/
stable/40664235. 

28	 Ibid, p. 2.
29	 Mohamadieh, K. & Uribe, D., ‘The Rise of Investor-State Dispute Settlement in the Extractive Sectors,’ 

March, 2016. Available at http://www.ipsnews.net/2016/03/the-rise-of-investor-state-dispute-settlement-
in-the-extractive-sectors/ [Accessed on 2/11/2016].

30	 Ibid. 
31	 Martins, A.M.S., ‘The Principle of Non-Discrimination in the Bilateral Investment Treaties: Lessons for 

Brazil,’ op cit., p. 12; See also Puig, S., ‘Investor-state tribunals and constitutional courts: The Mexican 
sweeteners saga,’ Mexican Law Review, Volume 5, Issue 2, January–June 2013, pp. 199–243.

32	 Martins, A.M.S., ‘The Principle of Non-Discrimination in the Bilateral Investment Treaties: Lessons for 
Brazil,’ op cit., p.12. 
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Under international trade and investment, parties to treaties and 
agreements are bound by the non-discrimination principle which 
basically consists of two clauses: the most-favored nation (MFN) clause 
and the national treatment clause. Under these clauses, BITs require that 
a state should confer the other state-party’s investors the same beneficial 
rights as the ones offered to third states’ investors (most-favored nation 
clause), and should also mandatorily offer the other state-party’s 
investors a treatment not less favourable than the one granted to 
national investors (national treatment clause).33

However, it has been argued that the final verdict in the case of investor-
state litigation is oftentimes unpredictable if the core argument of the 
plaintiff is based on a violation of either the MFN clause or the national 
treatment clause.34 Both in the trade and investment areas, the disputes 
submitted to arbitration reveal a constant friction between the trend to 
liberalize trade and investment flows and the state’s right to regulate its 
tax system and public policies.35

4.	 EPAs and BITs: The Downside 

Notably, bilateral investment treaties include provisions that guarantee 
investor rights as well as mechanisms that investors can use to legally 
enforce such provisions.36 The world economy under a globalized 
market is run by a number of international economic institutions whose 
functions are policy formulation, managing and monitoring global 
markets. The main international economic institutions that impact 
on African policies are: World Bank, International Monetary Fund 
(IMF), the UN Conference on Trade and Development (UNCTAD), 
African Development Banks, European Bank for Reconstruction and 
Development and Canadian International Development Agency.37

33	 Ibid, p. 17; See also United Nations Conference On Trade And Development, Most-Favoured Nation
	 Treatment: A Sequel, UNCTAD Series on Issues in International Investment Agreements II (United Nations, 

New York, 2010). Available at http://unctad.org/en/Docs/diaeia20101_en.pdf [Accessed on 2/11/2016].
34	 Martins, A.M.S., ‘The Principle of Non-Discrimination in the Bilateral Investment Treaties: Lessons for 

Brazil,’ op cit., p. 18. 
35	 Ibid, p. 18. 
36	 Bodea, C. & Ye, F., ‘Bilateral Investment Treaties (BITs): The Global Investment Regime and Human Rights,’ 

2015, p.1, available at http://wp.peio.me/wpcontent/uploads/PEIO9/102_80_1432544970788_Bodea_
Ye_25_05_2015_peio.pdf [Accessed on 2/11/2016]. 

37	 The WTO and other organizations - World Trade Organization, www.wto.org › ... › wto & other 
organizations 
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Some of these institutions are specialized agents of the international 
community while others are a coalition of States drawing membership 
from State members. Whereas developing countries are part of the 
international economic institutions, decision making on policy is done 
by developed countries which enjoy international market dominance.

BITs and other investment agreements have thus been seen as instruments 
domination used by the developed world to secure economic fortunes 
for their people and countries in general, from the developing world. 
This is due to a number of negative factors that result from their 
implementation. 

a.	 Human Rights Violation

It has been argued that BITs have the potential to negatively influence 
human rights practices because they lock in legally enforceable conditions 
attractive to investors, both retrospectively and into the future. Further, 
the lock-in effect of BITs can force the hand of the government to favour 
multi-national corporations or foreign investors even at the cost of 
violating the rights of their own citizenry.38

b.	 Hindered National Development 

It was recently reported that Tanzania and Uganda refused to sign the 
Economic Partnership Agreement between the EU and East African 
Community countries — Kenya, Uganda, Tanzania, Burundi and 
Rwanda —partly due to concerns about the negative impact of the 
agreement on democracy and development.39 This has been attributed 
to the argument that EPAs require countries to remove tariffs from all 
but a few products, depriving them of a key source of income and 
undermining their ability to protect their industries that are not able to 

38	 Bodea, C. & Ye, F., ‘Bilateral Investment Treaties (BITs): The Global Investment Regime and Human Rights,’ 
2015, p.2, available at http://wp.peio.me/wpcontent/uploads/PEIO9/102_80_1432544970788_Bodea_
Ye_25_05_2015_peio.pdf [Accessed on 2/11/2016];cf. Fry, J.D., ‘International Human Rights Law In 
Investment Arbitration: Evidence Of International Law’s Unity,’ (2007). Available at http://scholarship.
law.duke.edu/cgi/viewcontent.cgi?article=1077&context=djcil [Accessed on 4/11/2016]. 

39	 Crawford, R., ‘Tanzania & Uganda stand up against unfair EU-East Africa trade deal,’ (Stronger Unions, 
29 Jul 2016). Available at http://strongerunions.org/2016/07/29/tanzania-and-uganda-stand-up-against-
unfair-eu-east-africa-economic-partnership-agreement/ [Accessed on 4/11/2016]. 
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compete with European goods.40  
 
Africa has lost huge revenues to fraudsters. For example, Democratic 
Republic of Congo has in the past lost an estimated US$ 1.36 billion 
through a protracted systematic undervaluation and sale of mineral 
assets to unknown buyers.41 Members of the international community 
should put in place measures to deal with false companies in their 
jurisdictions.

c.	 Unfair Trade Practices and Unequal Bargaining Power

There has been a contention that international arbitration through ICSID 
is not a substitute for poor domestic institutions in host countries, but 
rather is a commonly preferred course of action for powerful countries, 
who often, but not always, attain their preferred outcomes in BIT 
negotiations.42  

The African continent arguably lies on the greatest percentage of earth’s 
natural resources comprising rare minerals, huge oil deposits and a 
variety of physical features. This also makes Africa become possibly 
one of the biggest contributors to the percentage of the world’s natural 
resources.43 The result of this is that the rest of the world seeks to have 
a stake in the exploration and exploitation of these resources.

Economic talks about African economy observe that Africa’s resources 
have fueled economic growth but most Africans have not benefited.44 
While Africa is recognised as rich in unexploited natural resources, 
the same may not be said for governance structures. Some of the 
channels through which opportunities to benefits from these resources 

40	 Ibid. 
41	 Rajaram, A., “Rich Countries, Poor People; Will Africa’s Commodity Boom Benefit the Poor” available on 

http://blogs.worldbank.org/africacan/rich-countries-poor-people-will-africa-s-commodity-boom-benefit-
poor

42	 Allee, T., & Clint P., “Delegating Differences: Bilateral Investment Treaties and Bargaining Over Dispute 
Resolution Provisions,” op cit., p. 3. 

43	 Global Policy Forum, Poverty and Development in Africa, Available at http://www.globalpolicy.org/social-
and-economic-policy/poverty-and-development/poverty-and-development-in-africa.html [Accessed on 
17/11/2016].

44	 Robb, C.K., Executive Director of Africa Progress Panel “How Africa’s resources can Lift Millions 
out of Poverty.” Available at www.cnn.com/2013/07/25/opinion/africas-natural-resources-millions-
overty/>[accessed on 14/11/2016]
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are lost include skewed economic agreements where investors from 
the developed world may get away with huge returns from their 
investments but giving little or nothing to the host states. Any attempts 
by host governments to go after such violators of national laws and 
policies come with the potentially high cost risk of complaint and 
dispute before international tribunals. It cannot also be ruled out that 
some African governments have arguably played a role in making the 
continent poor. There has been collusion between dishonest leaders 
and foreign companies to sell out resources and manipulate national 
laws for easy access by the foreign companies.45  It is noteworthy that 
many at times African governments do not uphold the key principles of 
democracy, transparency and accountability in governance especially 
during negotiation of key international treaties.46 

5.	 Dispute Settlement terms in Bilateral Investment Treaties 
(BITS) and Economic Partnership Agreements (EPAs) 

Over the years, there has been a shift in negotiations where some 
BITs have undertaken to address investor–State dispute settlement 
procedures in greater detail, providing more guidance to the disputing 
parties concerning the conduct of arbitration and strengthening the rule 
orientation of adjudication mechanisms.47 This is unlike the traditional 
approach of only sketching out the main features of investor–State 
dispute settlement, relying on specific arbitration conventions to 
regulate the details.48

a.	 Implications of Investment Disputes on States: 
Forestalling Trouble

  
It is at the negotiations stage that parties to treaty can agree whether 
or not the BIT in question should allow foreign investors to challenge 
a government’s actions before ICSID. This is arguably driven by the 

45	 Dare, S., ‘A Continent in Crisis: Africa and Globalization,’ Third World Traveller, Dollars and Sense 
magazine, July/August 2001, available at http://www.thirdworldtraveler.com/Africa/Continent_Crisis.
html 

46	 Akindele, S.T., et. al., Globalization, Its Implications and Consequences for Africa.
47	 United Nations Conference on Trade and Development, ‘Bilateral Investment Treaties 1995–2006: Trends 

In Investment Rulemaking,’ (United Nations, New York and Geneva, 2007), p. xiii. Available at http://
unctad.org/en/docs/iteiia20065_en.pdf [Accessed on 9/11/2016]. 

48	 Ibid, p. xiii.



					          | 221

particular parties interests.49 For instance, it has been contended that 
governments whose firms engage in considerable outward FDI ( “home” 
governments) typically prefer investment disputes to be settled through 
international arbitration, whereas governments that receive substantial 
inward FDI (“host” governments) generally prefer to have disputes over 
the treatment of foreign investment handled by domestic courts.50 

The government’s decision in the foregoing case has implications on its 
economic fortunes. On the one hand, a host government that allows 
its actions to be challenged before ICSID faces potential new costs, as 
it stands to lose the benefits of any “taking” if the action is deemed 
by an ICSID tribunal to be a breach of BIT obligations. Furthermore, 
being found “guilty” in one or more ICSID disputes could cause broader 
damage if outside investors then begin to question the environment 
within the host state.51 
      
b.	 Dealing with Unintended Beneficiaries: Treaty Shopping

It is possible for countries from the developing world to sign treaties 
that may later impact them negatively and fail to achieve the main goals 
of development. This is attributable to the fact that the negotiators may 
not have fully grasped the full implications of the treaty at the time of 
signing. This is especially more pronounced where investors from non-
signatory countries identify and exploit the existing loopholes for forum 
shopping.  

It has been argued that treaty shopping violates the principle of 
reciprocity, where, investment treaties, like most bilateral treaties, 
establish reciprocal rights and obligations between the contracting 
states. Treaty shopping runs counter to this principle, in that an entity 
with no substantial ties to a contracting state could avail itself of the 
treaty protections that its own state may not be willing to reciprocate 
to investors from the host state.52 For instance, whereas conditions 

49	 Allee, T., & Clint P., “Delegating Differences: Bilateral Investment Treaties and Bargaining over Dispute 
Resolution Provisions,” op cit., p. 3.

50	 Ibid, p. 3.
51	 Ibid, p. 3.
52	 Organisation for Economic Co-operation and Development, ‘Investor-State Dispute Settlement Public 

Consultation: 16 May – 23 July 2012’ Comments received as of 30 August 2012, (OECD, Paris, 2012), p. 
77.
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related to human rights should be included in a reciprocal deal around 
investment protection, this could be undermined by investors who shop 
around for the most attractive jurisdiction to invest from.53 It has also 
been observed that treaty shopping can expose a host country to claims 
by companies to which it would not otherwise allow entry..54

It is therefore advisable that negotiators ensure that such loopholes 
are sealed to avoid unintended consequences of the treaty on the 
host country. It should be clear from the treaty or agreement who the 
covered parties are, especially through clear and substantive provisions 
on what entails investment and the contemplated meaning of investor 
under the legal instrument in question. This is the only way to ensure 
that any potential human rights violations are preempted, and that 
there are no social and environmental impacts of (foreign) investments 
in the host states.55 The wording of these treaties is especially important 
considering that once a dispute arises, the host state’s legal framework 
does not apply and interpretation is entirely left to the international 
tribunal.  

c.	 Choice of Forum for Investment Disputes Settlement
 
Investor-state dispute settlement provisions in BITs vary, with some 
treaties providing investors with direct access to international arbitration 
through one or more permanent venues, some allowing for ad hoc 
arbitration, and others dictating the use of domestic courts to resolve 
disputes.56 However, the most notable difference among treaties 
is believed to be whether they include dispute settlement via the 
International Centre for the Settlement of Investment Disputes (ICSID), 
an independent organization affiliated with the World Bank.57

It has been observed that access by foreign investors to international 
arbitration as provided by the ISDS clauses of a vast majority of IIAs is 

53	 Organisation for Economic Co-operation and Development, ‘Investor-State Dispute Settlement Public 
Consultation: 16 May – 23 July 2012’ op cit., p.77.

54	 Ibid, p. 77.
55	 Organisation for Economic Co-operation and Development, ‘Investor-State Dispute Settlement Public 

Consultation: 16 May – 23 July 2012’ op cit. p.77.
56	 Allee, T., & Clint P., “Delegating Differences: Bilateral Investment Treaties and Bargaining Over Dispute 

Resolution Provisions,” op cit., p. 2. 
57	 Ibid, p.2.
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a specific feature that has no equivalent in other areas of international 
economic law, granted to foreign investors as one of extraordinary legal 
nature insofar as it derogates from customary international law, which 
requires that any acts or measures taken by the State must be challenged 
before the national jurisdictions of the State.58 Only after the investor 
has exhausted local remedies can the State from which it derives its 
nationality file an action against the host State, but never the investor 
himself.

d.	 Scope of Issues for Investment Disputes Settlement 

It is important that parties clarify during negotiations what issues or scope 
of breach is to be covered by the particular agreement or treaty since 
this can be contentious in future. For instance, in Salini v Morocco,59 the 
dispute resolution clause of the applicable bilateral investment treaty 
(BIT) in that case allowed for international arbitration with respect to “[a]
ll disputes or differences…between a Contracting Party and an investor 
of the other Contracting Party concerning an investment.” The tribunal 
held that the terms of that provision were “very general” and that “[t]
he reference to expropriation and nationalization measures, which are 
matters coming under the unilateral will of a State, cannot be interpreted 
to exclude a claim based in contract from the scope of application of this 
Article.” The approach has been inconsistent considering that in Vivendi 
v. Argentina annulment decision of 2002, the ad hoc committee was 
called upon to determine—in the context of the exercise by the investor 
of its jurisdictional option under the treaty’s fork in the road clause—
the scope of a dispute resolution clause providing for international 
arbitration as regards disputes “relating to investments made under th[e] 
Agreement between one Contracting Party and an investor of the other 
Contracting Party.” The committee held that that provision “does not 
use a narrower formulation, requiring that the investor’s claim allege 
a breach of the BIT itself. Read literally, the requirements for arbitral 
jurisdiction in Article 8 do not necessitate that the claimant allege a 
breach of the BIT itself: it is sufficient that the dispute relate to an 

58	 United Nations Conference On Trade And Development, Most-Favoured Nation Treatment: UNCTAD 
Series on Issues in International Investment Agreements II, (United Nations, New York and Geneva, 2010), 
p.4.

59	 Salini Costruttori S.p.A. & Italstrade S.p.A. v. Kingdom of Morocco, Decision on jurisdiction, July 16, 2001, 
42 ILM 606 (2003), para. 59
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investment made under the BIT.”60 

Further, in 2004, the arbitral tribunal in SGS v. Philippines, also gave wide 
effect to the dispute resolution provision of the Swiss-Philippines BIT, 
which provided for ICSID arbitration as regards “disputes with respect to 
investments” between an investor and the host state. The tribunal held 
that “[t]he term ‘disputes with respect to investments’…is not limited by 
reference to the legal classification of the claim that is made. A dispute 
about an alleged expropriation contrary to Article VI of the BIT would 
be a ‘dispute with respect to investments;’ so too would a dispute arising 
from an investment contract such as the CISS Agreement.”61 It further 
held that “the phrase ‘disputes with respect to investments’ naturally 
includes contractual disputes.”62 

This is an important aspect that needs to be well articulated since it may 
create the impression of erosion of state sovereignty especially in the 
case of most African states which are the main recipients of these treaties 
and are more often than not included in these disputes as respondents. 
There is also little evidence of these states ever winning these disputes 
especially the ones before the ICSID.  

Investment dispute clauses should clarify whether the same covers 
both treaty obligations and contractual obligations. However, it may 
be advisable only treaty obligations covered and exclude contractual 
obligations to other channels to minimise the number of possible 
instances when host governments may be dragged to the international 
tribunals such as ICSID. 
  
e.	 BITs Enforcement Procedure

It has been argued that one of the most constraining elements of 
BITs are their enforcement procedures especially with regard to the 

60	 Compañía de Aguas del Aconquija, S.A. et Compagnie Générale des Eaux (Vivendi Universal) v. Argentine 
Republic, Decision of July 3, 2002, 41 ILM 1135 (2002), para. 55.

61	 [SGS Société Générale de Surveillance S.A. v. Republic of the Philippines, Decision on jurisdiction, Jan. 29, 
2004, 19 MEALEY’S: INT’L ARB. REP. C1 (Feb. 2004), para. 131].

62	 Ibid, para. 132.
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procedures for investor-state dispute settlement.63 Also relevant is the 
assertion that BITs that allow disputes to be resolved through ICSID 
impose the greatest constraints on signatories since they transfer the 
important functions of the treaty interpretation and enforcement from 
the domestic level to the international level.64 In addition, by providing 
multinational corporations with direct recourse before ICSID, the 
host governments risk having their actions toward foreign investment 
reviewed by impartial legal tribunals, which could order them to pay 
billions of dollars in damages to aggrieved multinationals.65 

f.	 Host states Before ICSID: Disturbing the Tilt

Oil and mineral extraction in Africa is carried out by multinational 
companies. These companies enter into agreements with African 
Governments for the extraction of resources. They have high bargaining 
power in the negotiations due to their influential position and backing 
from their governments. On the other hand, African governments have 
low bargaining power in these contracts or agreements because they 
are less influential. They are more flexible in negotiations than their 
foreign counterparts. In exchange, they end up giving what rightfully 
belongs to the people to foreigners.66  For instance, there is a need to 
tackle tax avoidance and tax evasion by foreign companies carrying 
out resource extraction in Africa. Tax avoidance is one of the biggest 
problems bedeviling African economies because it is reported that 
the revenue lost in Africa through tax avoidance is greater than the 
combined revenue from international aid and direct foreign investment. 
The right of a people to own, utilize and control natural resources 
within their countries is an internationally recognized right.67 It is a right 
provided for in the various international legal instruments on human 
rights and this has since been adopted in the national legislation of various 
countries around the world including African countries. However, 
this right is likely to be defeated where investors use international 
tribunals such as ICSID to interfere with the host government’s efforts 

63	 Allee, T., & Clint P., “Delegating Differences: Bilateral Investment Treaties and Bargaining Over Dispute 
Resolution Provisions,” op cit., p. 4. 

64	 Ibid, p.4.
65	 Ibid, p.4. 
66	 Africa Development Bank, “Resource companies ripping-off Africa”-AFDB Chief Available at http://

uk.reuters.com/article/2013/06/16/uk-africa-economy-idUKBRE95F0EH20130616 [Accessed on 10 
February, 2014] 

67	 UDHR, ICCPR, ICESCR, Banjul Charter.
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to mainstream its international policy framework for the achievement 
of this right. It should be clarified during negotiations as to what actions 
amount to violation of treaty obligations and the ones that are merely 
state’s exercise of their sovereign rights through the government.

6.	 Conclusion

Bilateral investment treaties and other investment treaties have the 
potential to promote mutual benefit between domestic states and host 
states as contracting states to a treaty. Equitable international trade can 
enable countries to achieve food security, generate decent employment 
opportunities for the poor, promote technology transfer68, ensure 
national economic security and support infrastructure development, 
not only for moving goods to and from ports, but also for basic services 
such as health, education, water, sanitation and energy.69  

The Agenda 2030 for Sustainable Development aims at ensuring that there 
is significant increase in the exports of developing countries, in particular 
with a view to doubling the least developed countries’ share of global 
exports by 2020.70 The Agenda 2030 also affirms that international 
trade is an engine for inclusive economic growth and poverty reduction, 
and contributes to the promotion of sustainable development.71 As 
such, it seeks to continue to promote a universal, rules-based, open, 
transparent, predictable, inclusive, non-discriminatory and equitable 
multilateral trading system under the World Trade Organization, as 

68	 Article 7 of the TRIPS states that: “The protection and enforcement of intellectual property should 
contribute to the promotion of technological innovation and to the transfer and dissemination of 
technology, to the mutual advantage of producers and users of technological knowledge and in a manner 
conducive to social and economic welfare, and to a balance of rights and obligations.”

69	 Galmés, G.V., ‘Trade as an enabler of sustainable development and poverty eradication,’ in United 
Nations, The Road from Rio+20: Towards Sustainable Development Goals, Issue 4, September 2014, p. 10. 
UNCTAD/DITC/TED/2014/1 Available at 

	 http://unctad.org/en/PublicationsLibrary/ditcted2014d1_en.pdf [Accessed on 05/09/2016]. 
70	 United Nations, Transforming our world: the 2030 Agenda for Sustainable Development, Resolution 

adopted by the General Assembly on 25 September 2015, [without reference to a Main Committee 
(A/70/L.1)], Seventieth session, Agenda items 15 and 116, 21 October 2015, para. 17.11. 

71	 Ibid, para. 68. This is a restatement of para. 281 of the Rio+20 Conference outcome document (The Future 
We Want) which reaffirmed that international trade is an engine for development and sustained economic 
growth, and also reaffirmed the critical role that a universal, rules-based, open, non-discriminatory and 
equitable multilateral trading system, as well as meaningful trade liberalisation, can play in stimulating 
economic growth and development worldwide, thereby benefiting all countries at all stages of 
development as they advance towards sustainable development. In this context, the participants in the 
conference expressed their focus on achieving progress in addressing a set of important issues, such as, inter 
alia, trade-distorting subsidies and trade in environmental goods and services.
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well as meaningful trade liberalisation. It also calls upon all members 
of the World Trade Organization to redouble their efforts to promptly 
conclude the negotiations on the Doha Development Agenda.72 

International trade and investment is one of the tools employed by 
national governments in their quest to improve the livelihoods of their 
people and eradication of poverty in general. Poverty does not merely 
mean lack of adequate income or inability to meet basic human needs. 
Notably, some people have good health and can live a productive 
life but are deprived of suitable opportunities.73 The implied denial 
of opportunities pushes them into unemployment resulting in loss of 
income and finally inability to meet the basic human needs.74 Lack of 
opportunity in economic and political life is the root cause of poverty 
and therefore should not be neglected while defining poverty.75 

Despite all the potential held by these treaties and other investment 
agreements, it is possible for a host government to lose all the 
opportunities that may come with foreign direct investments through 
unfair investment practices coupled with skewed investment dispute 
settlement provisions. Investor-state dispute mechanisms should be able 
to protect both the investor and the state from losses through such means 
as ensuring that while the investors may have recourse to international 
tribunals, the same are not used to defeat the right of host governments 
to hold these investors accountable. 

It is suggested that developing countries especially in Africa should 
invest more time and resources in getting these BITs and other trade and 
investment agreements right considering that poor negotiations may 
lead to more adverse outcomes as against promotion of investments 
and development. States must ensure that its negotiators have the skills 
and the competence to safeguard the interests of their countries, since 
treaty negotiation is basically a skill that can and should be perfected. 
This is the only way to ensure that BITs become more of a blessing to 
the developing states than a curse to be shunned. 

72	 Ibid, para. 68. 
73	 See Sarshar, M., ‘Amartya Sen’s Theory of Poverty’, From the Selected Works of Mubashshir Sarshar, 

January 2010. Available at: http://works.bepress.com/mubashshir/16/ [Accessed on 20/11/2016]. 
74	 Ibid.
75	 Ibid.	
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