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Introduction 

Due to increased global urgency to tackle climate change,  over one thousand 

climate cases have been filed globally  since 2015 compared to only 834 cases 

filed between 1986-2014. Africa however still lags behind in the tally with only 

ten climate change cases in African jurisdiction despite the fact that the 

continent is particularly vulnerable to the impact of climate change as global 

warming is expected to increase droughts, desertification, and flooding across 

the continent.1 

A notable rise in the number of strategic claims in arbitration centers intending 

to influence government policies and corporate investment decisions, 

arbitration related to climate changing activities or effects on the African 

Continent has subsequently been noted. 2This recent shift towards arbitration 

for climate change is likely to increase the potential for claimants in Africa to 

take legal action against any African or international entity as seen in the case 

of Okpabi and others v Royal Dutch Shell. 3In this case, over forty thousand 

citizens in the Niger Delta against Royal Dutch Shell, sought to hold the parent 

company responsible for the alleged environmental damage  abuses by its 

Nigerian subsidiary. Oil pollutants  and spills from the company had caused 

substantial environment damage making water sources unsafe for drinking, 

fishing, agricultural  and even washing. 

Readiness of African Arbitral Centres in tackling climate change Disputes 

through Arbitration 

A. Going Digital AKA Smart arbitration  

 

The scrutiny of state and corporate action or inaction as contributors to climate 

change and sustainability risk is intensifying it manifests itself as a complex 

myriad of physical, transitional, legal, regulatory, financial, and reputational risk. 

Put plainly, climate related disputes risk is now part of corporate reality. There 

is therefore a substantial role for smart arbitration as a forum for resolving 

climate change and sustainability related disputes. Indeed, smart arbitration 

has the potential to become a key mechanism for the enforcement of 

environmental law and policy.  

 

The key characteristic of smart arbitration is that these arbitrations are 

conducted virtually using technological means and platform that may include, 

for example, zoom, skype, etc. Despite the existence of these platforms, they 

 
1 <https://www.lse.ac.uk/granthaminstitute> accessed 9 June 2022> 
2 Kotze, L.J, ‘Putting Africa on the Stand; Environmental Law,’ (2020) 615-663 
3 https://www.whitecase.com/publications/alert/okpabi-v-royal-dutch-shell-plc-uk < accessed 9 June 2022> 

https://www.lse.ac.uk/granthaminstitute
https://www.whitecase.com/publications/alert/okpabi-v-royal-dutch-shell-plc-uk
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only became more relevant at the onset of the COVID 19 pandemic where 

physical meet ups were limited. Disputes still needed to be resolved, thus the 

increase in use of technology. 

In readiness for smart arbitration, various arbitral institutions have produced 

policies and guidelines that provide a platform for disputing parties to resolve 

their disputes, albeit not physically. In Africa, the African Arbitration Academy 

spearheaded the launch of its Protocol on Virtual Hearings in Africa in 20204 at 

the heights of the pandemic. The Protocol, in the main, details 

recommendations on virtual hearings and considers the specific challenges and 

circumstances that may arise in relation to remote hearings in Africa. The 

Nairobi Centre for International Arbitration amongst other arbitral institutions in 

Africa such as Arbitration Foundation  of Southern Africa(AFSA) , Cairo 

Regional Centre for International Commercial Arbitration (CRCICA), Kigali  

International Arbitration Centre (KIAC),  Lagos Court of Arbitration (LCA) 

adopted the Protocol which encourages smart arbitration. 

Smart arbitrations conducted by arbitral institutions are deemed to entail the 

following facilities, among others: 

• Virtual hearings 

The use of novel digital technologies has rapidly increased over the last 10 

years with many seeing block chain as a key technology to enable self-

executing, digitally connected contracts. With decentralization as the key 

feature. Many Arbitral Centres have incorporated this move by administering 

arbitration proceedings digitally, NCIA being one of them. Further, the NCIA 

adopted procedures allowing for the appointment of emergency arbitrators 

within a short period to issue urgent interim relief online.  

While effecting virtual hearings and providing technological solutions, Arbitral 

centres should consider providing the following facilities as suggested by the 

Green Protocol for Arbitral Institutions: video and audio conferencing, electronic 

bundles, electronic presentation of evidence, transcription, interpretation, 

equipment such as laptop, portable audio speakers, among others, hearing 

managers and testing and consultation services. 

The parties and tribunals may also be guided by the ICCA Protocol on 

Cybersecurity in International Arbitration 2020 and/or any other relevant and 

established cybersecurity protocol or guideline.’5 

 

 
4 African Arbitration Academy Protocol on Virtual Hearings in Africa, 
https://www.africaarbitrationacademy.org/wp-content/uploads/2020/04/Africa-Arbitration-Academy-Protocol-
on-Virtual-Hearings-in-Africa-2020.pdf <accessed 9 June 2022> 
5 Nairobi Centre for International Arbitration ( Virtual Hearing) Guidelines, 2020 

https://www.africaarbitrationacademy.org/wp-content/uploads/2020/04/Africa-Arbitration-Academy-Protocol-on-Virtual-Hearings-in-Africa-2020.pdf
https://www.africaarbitrationacademy.org/wp-content/uploads/2020/04/Africa-Arbitration-Academy-Protocol-on-Virtual-Hearings-in-Africa-2020.pdf
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• Effecting service through electronic means.  

Arbitral institutions should expressly provide in their rules that service of 

documents can be conducted through electronic means such as email and 

online repositories. At the NCIA, the NCIA Arbitration Rules, 2015 (Revised 

2019) provide that service will be deemed as effective if transmitted by 

facsimile, telex, e-mail, among others. 

• Encouraging communication between an Arbitral Institution, parties, and 

the Arbitrators through electronic means. 

In practice, the NCIA is at the forefront of ensuring majority of communication 

between the parties, the tribunal and the Centre are conducted through 

electronic means. 

• Considering an arbitrator’s ability to use technology when considering 

them for appointment. Further encouraging and facilitating the training 

of arbitrators on use of technology. 

 

While most arbitrators are technology savvy, it is notable that the newest 

developments in technological use in arbitration such as blockchain may 

require more training. Arbitral Centres in Africa should consider being the 

forefront champions in effecting this knowledge. 

• Minimize printing and use of paper 

 

The Green Protocol of Arbitral Institutions encourages  institutions to  carefully 

consider the need of printing and use of paper and only do so when it is strictly 

necessary. Even while printing or using paper out of necessity, arbitral 

institutions should ensure to minimize the environmental footprint of the printing 

such as use of environmentally friendly ink and toner, recycled or recyclable 

paper, eco-friendly printers, amongst others. 

Further, attendees of internal meetings or physical arbitration hearings should 

be encouraged to use their electronic gadgets such as laptops and provision of 

stationery to only be upon request. 

Arbitral institutions should also purpose to use business development and 

marketing material in digital form. At the current day and age most, arbitral 

institutions have a digital presence and use social media platforms such as 

LinkedIn, Twitter, Facebook, YouTube, etc., to market their services. The NCIA 

has not been left behind on this and it has been an effective tool of marketing. 

When it comes to management of disputes, it cannot be more stressed that 

maintenance of electronic case files is imperative. However, while achieving 

this in respect to promoting Green Arbitration, arbitral institutions should be 
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cognizance of maintaining confidentiality of the process. This can be achieved 

by using a secure electronic case management system. 

B.  Issuance of guidelines that seek to achieve the 0% carbon 

emission goal.  

 

In acknowledging the reality that climate change is here with us and in 

cognizance with the Paris Agreement as well as the Kyoto Protocol, African 

Arbitral Centres should endeavor to achieve the 0% carbon emission goal. 

Initiatives such as Campaign for Greener Arbitrations encapsulates how arbitral 

centres can seek to achieve this in their hearing management guidelines These 

Guidelines are encapsulated in the Arbitration Proceedings Green Protocol. 

Arbitration Centres in Africa should seek guidance in this Protocol  with the 

accompaniment of the Model Procedural Order that offer guidance right from 

the inception through the completion of any arbitration matter.6 This protocol 

outlines a series of measures to conduct these arbitration matters and further  

allows for  the invocation by either the parties or tribunal.  

C. Avoidance of travelling in order to minimize carbon emission. 

 

More generally, this is an arbitral procedure move that is flexible enough for 

disputes to be expedited and resolved very quickly and consequently preserve 

the environment. This also entails conducting webinars wherever possible such 

as this in order. 

While organizing conferences and events, the Green Protocol for Arbitral 

institutions encourage arbitral institutions to use technology to minimize travels. 

While in person events are encouraged for purpose of networking, online 

platforms provide similar experience if well organized. The 2021 EAIAC 

Conference was successfully conducted digitally, and the networking 

experience was achieved. Further, most arbitral institutions in Africa, NCIA 

included have been conducting webinars as well as trainings during this period 

of the pandemic. Green Arbitration conferences should also be encouraged 

with the aim of gathering and engaging participants virtually rather than in-

person meetings in cases where there are multiple conferences held annually. 

There is need for online training on climate action in order to encourage more 

green arbitration. The Model Procedural Order7 for arbitral institutions provided 

by Campaign for Greener Arbitration  purpose is to effectively catalyze the 

various inputs to conduct these greener arbitrations.  

 

 
6  Patrick Thieffry, ‘Handbook of European Environmental and climate law’ (Bruxelles, 2021) 
7 Model Procedural Order, Model Green Procedural Order (greenerarbitrations.com) <accessed June 10 2022> 

https://www.greenerarbitrations.com/green-protocols/model-green-procedural-order
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D. Hearing management 

 

It is generally held and admitted that the key characteristics of international 

arbitration are very much compatible with the resolution of ESG (this include 

the ability to appoint arbitrators knowledgeable in the contemplated subject 

matter). Whilst litigation mechanisms remain the natural forum, with arbitration 

remaining the exception for the time being , in recent years ESG claims have 

been successfully raised in commercial and investment arbitration cases. This 

is as seen in the case of Burlington v. Ecuador in which arbitration was used to 

effectively address ESG claims.  

 

With this knowledge, Arbitral institutions in readiness to manage climate 

change disputes should be ambassadors of providing efficient, effective, and 

environmentally friendly mechanisms of solving such disputes. The Model 

Procedural Order8 for arbitral institutions provided by Campaign for Greener 

Arbitration  purpose is to effectively catalyze the various inputs to conduct these 

greener arbitrations. Its essence is to reduce the environmental footprint of new 

or existing arbitration proceedings. Tribunals are invited to adopt this model that 

encompasses the knowledge that arbitral proceedings have a significant 

environmental footprint and should therefore ensure that the procedures 

adopted have a minimum impact on the environment. 

 

Despite being mentioned above and for purposes of reiteration, the model 

includes tribunals’ directives that: communications should be conducted 

electronically; unless otherwise agreed by the parties or by order of the tribunal, 

proceedings and documents should be shared electronically through a shared 

platform; digital presentation of evidence; and, unnecessary travels should be 

avoided, amongst others. 

 

African Arbitration Institution’s role in encouraging such positive environmental 

trajectories is indispensable. 

 

E. Climate action concessions  

 

African Arbitral Institutions should consider including climate action 

concessions in their terms of service to encourage more Green Arbitration. This 

includes but not limited to partnering with “Green” Organizations. The following 

are examples of “Green” organizations that African Arbitral Institutions may 

consider partnering with: 

I. The World Mediators Alliance on Climate Change 

 

 
8 Model Procedural Order, Model Green Procedural Order (greenerarbitrations.com) <accessed June 10 2022> 

https://www.greenerarbitrations.com/green-protocols/model-green-procedural-order


 

Page 6 of 8 

 

The World Mediators Alliance on Climate change launched the Mediators 

Green Pledge in October 2020. This campaign is an initiative to reduce the 

environmental impact of international arbitrations. A virtual workshop has hence 

been conducted , ‘Shaping the Future of International Arbitration Conferences 

and Training.’ The workshop also convened more than eighty representatives 

of arbitral institutions and organizations that offer conferences and training on 

international arbitration.9 It outlines steps that are discussed below as guiding 

principles of the Green Pledge.  

II. Campaign for Greener Arbitrations 

 

The Green Protocols fashioned by Campaign for Greener Arbitrations are 

also a concise set of directives intended to guide and direct the global 

arbitration community to reduce the carbon footprint impact on the environment 

in the international arbitration community. Three prime and most integral 

behavioral change practices have been the focal point of the Green Protocol to 

substantially reduce these carbon emissions. The six Green Protocols are 

tailored to the: conduct of arbitral proceedings, law firms, arbitrators, arbitration 

conferences, hearing venues and arbitral institutions.10  

For one to sign this pledge, she (institution) must be of the nature that they 

mediate disputes. 

F. Encourage social responsibility 

 

Apart from offering administrative services, African Arbitral Institutions should 

be alive to the need of having an impact on environmental protection activities. 

These may include having members of staff volunteer with organizations that 

promote the protection of environment and its attributes. The NCIA  has a 

Corporate Social Responsibility (CSR) Policy in place for the sole purpose of 

ensuring a community service mind-set and ensuring that it gives back to the 

society through environmental conservation. It is against this backdrop that the 

NCIA collaborated with the National Environment Management Authority 

(NEMA) of Kenya in 2021 and identified a wetland Area in Nairobi where one 

thousand trees were planted with the objective of conservation of the wetlands 

and ensuring sustained waterflow in the downstream areas from Nairobi River, 

Athi River, Tana River all the way to the Indian ocean. The NCIA to be 

conducting such projects as a player to ensure environmental protection needs 

are achieved.  

 
9 Global Arbitration Review,  https://lnkdn.in/ghzkWxEh <Accessed  June 10, 2022> 
10 Herbert Smith, ‘Inside Arbitration: Towards greener arbitrations Achieving greater environmental sustainability 
in the way we conduct arbitrations’ < https://www.herbertsmithfreehills.com/latest-thinking/inside-arbitration-
towards-greener-arbitrations-achieving-greater-environmental-0 > ( Accessed 10 June 10, 2022) 

https://lnkdn.in/ghzkWxEh
https://www.herbertsmithfreehills.com/latest-thinking/inside-arbitration-towards-greener-arbitrations-achieving-greater-environmental-0
https://www.herbertsmithfreehills.com/latest-thinking/inside-arbitration-towards-greener-arbitrations-achieving-greater-environmental-0
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NCIA Team in high spirits rearing to commence the tree planting on site 
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NCIA Team did it all together. 

 

 

Conclusion 

In conclusion, a greater appreciation of the scale of the scale of the climate 

change emergency has significantly led to a welcome focus on accelerating 

action to combat it through green arbitration. The question that arbitration 

centres should all grapple with is, ‘how do we achieve the collective 

behavioral change that is urgently required?’  Indeed, climate change is 

leading to new economic realities and legal frameworks to which all state and 

corporate entities must adapt. There is however no cause for alarm as there is 

no transaction without risk. Parties are therefore advised to consider dispute 

resolution mitigation and resolution strategies at every step of their transaction. 

Arbitration as a neutral forum, allows parties to choose expert adjudicators in 

disputes arising from every aspect dealing with the environment. Furthermore, 

arbitration has the required potential to fill an already existing lacuna and 

become a key mechanism for the enforcement of international environmental 

law. 

 

 


